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EXECUTIVE SUMMARY
The Legislative Auditor conducted an Agency Review of the Department of Revenue pursuant
to W.Va. Code §4-10-8(b)(1). As part of this review, a performance audit was conducted on the West
Virginia Tax Division. The Department of Revenue oversees the Tax Division, which is responsible
for the administration and enforcement of the State’s tax laws as well as equitably assessing and
collecting all taxes created by West Virginia Code. The highlights of this review are discussed below.

Report Highlights
Issue 1: Since the State Made Business Registration Certificates Permanent in 2010,
It Is More Reason for the Tax Division to Increase the Use of Its Authority
to Suspend or Revoke Business Certificates in Addressing Noncompliant
Businesses and Proprietors Who Are Not Conducting Business.


Thirty-two (32) percent of sampled business accounts was found to be in compliance with
applicable tax laws. Thirteen (13) percent of business tax accounts represents noncompliant
proprietors who were behind in paying their tax liabilities or did not file appropriate tax
returns. Twenty-eight (28) percent had no evidence of ever conducting business since they
received their business certificates.



The law enacted in 2010 to make business registration certificates permanent has resulted in
a large number of business accounts for proprietors who are likely not conducting business
or do not have valid business certificates.



PERD estimates that there are over 90,000 of the 322,332 total active business accounts
that show no evidence of business activity, and there are an additional 87,000 accounts for
proprietors who do not have valid business certificates.



Although the Legislative Auditor determines that there is sufficient authority in Code to
cancel or revoke business registration certificates of proprietors who are not conducting
business, the Tax Department does not believe there is clear authority to take such action.

PERD’s Response to the Agency’s Written Response.
On December 27, 2018, PERD received a written response from the State Tax Commissioner.
It should be noted that after having an exit conference with the Tax Division, PERD made revisions
to its original draft report and at the request of the Tax Division removed language that referenced the
Tax Division being “lenient.” In addition, PERD made clarifications as to which business accounts
would be defined as compliant, noncompliant, having no evidence of business activity, and businesses
without valid certificates. PERD requested that the Tax Division respond to the updated version of the
report. However, in the agency’s official response, it addressed certain aspects of the prior draft report
that had been revised.
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While the Tax Division does not agree with the Legislative Auditor’s conclusion that failure to
revoke business registration certificates has a significant impact on general compliance of tax payers, it
agrees that the business registration certificate database ”includes considerable obsolete information”
and its business registration process needs to be reviewed and improved. The Tax Division agrees with
the Legislative Auditor on certain issues but disagrees on its ability to solve the problems. Some of
these issues are as follows:
Agency Response: The Tax Division’s response refers to PERD’s sample of 382 accounts
of a population of 322,332 “active” GenTax business accounts and indicates that it is only 0.5
percent of the total database, insinuating that the sample is not statistically significant.
PERD Response:
In order for PERD to create its sample, we requested a list of all companies
with active business registration certificates for calendar year 2016. The sample size of 382
business registration accounts is statistically significant and therefore, is representative of the
total account population. It is common for statistically significant samples be a relatively
small percentage of a population. In fact, national surveys representing the views of millions
of American voters often are based on sample sizes of 1,000 to 1,200 respondents. PERD’s
sample of 382 is representing a total population of only 322,332 accounts.
Agency Response: The Legislative Auditor takes the position that the Department has
authority to initiate the revocation process of licenses of proprietors who are not conducting
business. The Department does not believe there is clear authority to revoke business licenses
of entities that are simply not conducting business.
PERD Response:
It is the opinion of the Legislative Auditor that the Tax Division does
have the authority to revoke, cancel, or suspend a business registration certificate if a business
is not conducting business as stated in the report. The Tax Division agrees that it was not
the intention of the Legislature to allow entities who are not in business to indefinitely hold
business registration certificates.
It is the opinion of the Legislative Auditor that the Tax Division is arguing over statutory
language in order to defend its inaction in eliminating business registration certificates for
businesses that are currently not conducting business or have never begun business activities.
The Tax Division indicated that if it had the ability to cancel inactive business registration
accounts, it would assist in reducing the number of dormant accounts in its GenTax system. If
the Tax Division acknowledges the benefit of reducing dormant accounts but does not believe
that it has clear enough authority to cancel or revoke business registration certificates for
businesses that have ceased business activity, it should seek statutory clarification in this area.
Furthermore, the Tax Division should consider seeking legislation that would reestablish a
renewal process for business registration certificates which would be an efficient way for it to
address the issue of dormant or nonresponsive accounts.
Agency Response: Regarding businesses with expired business registration certificates, the
Tax Division claims that when the change was made to permanent registration certificates, many
businesses that were no longer in business simply did not renew to the permanent registration
and did not formally close their accounts. The Tax Division indicates that since there are no
valid business registration certificates to revoke, closing these accounts should be done.
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PERD Response:
No where in the report does PERD indicate that the Tax Division should
revoke these licenses since it is clear there are no licenses to revoke. The Legislative Auditor
agrees that these accounts with expired registration certificates should be closed in the manner
suggested by the Tax Division. The Legislative Auditor suggests that if the Tax Division can
do this for businesses without active business registrations, then it should also initiate the 20day process of revoking business certificates of proprietors who have ceased business or have
never conducted business.
Agency Response: The Tax Division strongly disagrees with the language used by PERD
to describe the actions of the Tax Division when dealing with a certain delinquent business
proprietor as described in the report. In addition, the Tax Division has the opinion that
immediately revoking a business license of a delinquent taxpayer, assuming they stop doing
business when the certificate is revoked, severely inhibits their ability to address a delinquency
as there will be no cash flow to pay their debt.
PERD Response:
It is the opinion of the Legislative Auditor that although the Tax Division
did take corrective actions regarding the delinquent proprietor described in the report, enabling
proprietors to go long periods of time without paying large amounts of wage withholding taxes
or sales taxes could potentially result in the State losing large amounts of tax revenue. More
importantly, the Legislative Auditor takes a strong position that wage withholding taxes and
sales taxes collected do not belong to the proprietors. These are trust fund taxes entrusted to
proprietors and should be regarded more seriously by the Tax Division. The Tax Division
also takes a strong stance by stating that “Businesses that owe delinquent trust fund taxes are
stealing from the State of West Virginia and this type of behavior must be stopped.” However,
it is the Legislative Auditor’s opinion that if the Tax Division feels strongly against proprietors
misusing trust fund taxes, then the Tax Division should strengthen its collection efforts against
delinquent business proprietors that owe trust fund tax liabilities by utilizing its full enforcement
authority.
There are many cases where a business becomes delinquent and over time its tax
liability grows. Even with corrective actions applied by the Tax Division to encourage
delinquent businesses to pay their tax liabilities, the increase of penalties and interest can push
a business out of business, owing substantial amounts to the State, and not being able to pay
its delinquency.

Recommendations
1.

The Legislative Auditor recommends that the Tax Department utilize the authority granted in
§11-12-5 of the West Virginia Code to appropriately and timely initiate the process to revoke,
cancel or suspend business registration certificates in addressing business tax delinquencies.

2.

Pursuant to West Virginia Code §11-12-5(a), the Tax Department should appropriately revoke
all business registration certificates when it is evident that proprietors are not conducting
business as indicated by tax returns not being filed, returns filed with no business activity
reported for numerous tax periods, as requested by a proprietor or by any other appropriate
indicator.
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3.

The Tax Department should consider seeking statutory clarification for cancelling or revoking
business registration certificates of proprietors who show no evidence of conducting business
if it feels like it lacks authority.

4.

The Tax Department should consider seeking legislation that would reestablish a renewal
process of four to five years for business registration certificates.
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ISSUE 1
Since the State Made Business Registration Certificates
Permanent in 2010, It Is More Reason for the Tax Division
to Increase the Use of Its Authority to Suspend or Revoke
Business Certificates in Addressing Noncompliant
Businesses and Proprietors Who Are Not Conducting
Business.
Issue Summary
Figure 1 below shows the results of a statistically significant
random sample of business tax accounts of the Department of Revenue
as of the year 2016. Thirty-two (32) percent of business accounts was
found to be in compliance with applicable tax laws. Thirteen (13) percent
of business tax accounts represents noncompliant proprietors who were
behind in paying their tax liabilities or did not file appropriate tax returns.
Twenty-eight (28) percent had no evidence of ever conducting business
since they received their business certificates. It is not known if these
companies are conducting business and refuse to submit tax returns or
are not conducting business. In addition, the Tax Division maintains
many open accounts (27 percent) for proprietors who do not have valid
business registration certificates, some of which still conducted business.
PERD estimates that the Tax Division maintains nearly 178,000 business
accounts for proprietors who are likely not conducting business or do not
have valid business certificates, which is 55 percent of all business tax
accounts. This number will continue to grow under a permanent business
certificate system, and having to maintain and monitor a growing number
of these accounts may divert appropriate enforcement activity away from
other accounts, resulting in a loss of revenue. The law enacted in 2010 to
make business registration certificates permanent did not intend for them
to be held permanently if business is not being conducted.

Thirty-two (32) percent of business accounts was found to be in compliance
with applicable tax laws. Thirteen
(13) percent of business tax accounts
represents noncompliant proprietors
who were behind in paying their tax
liabilities or did not file appropriate
tax returns. Twenty-eight (28) percent had no evidence of ever conducting business since they received their
business certificates.

The Tax Division maintains many
open accounts (27 percent) for proprietors who do not have valid business registration certificates, some
of which still conducted business.
PERD estimates that the Tax Division
maintains nearly 178,000 business
accounts for proprietors who are likely not conducting business or do not
have valid business certificates, which
is 55 percent of all business tax accounts.

Performance Evaluation & Research Division

|

pg. 11

Tax Division

PERD concludes that by maintaining such a large number of
unproductive business tax accounts, the Tax Division is imposing upon
itself an administrative burden that may be diverting resources away from
meaningful enforcement activities and possible loss of revenue by not
initiating its authority to revoke, cancel or suspend business registration
certificates under appropriate conditions. The use of this authority is a
prerequisite for stronger enforcement actions such as criminal prosecution
if proprietors persist in noncompliance.

Most of the Tax Division’s Business Registration Accounts
Show No Evidence of Business Activity or Proprietors Do
Not Have Valid Business Certificates.
PERD took a random, statistically significant sample from a
list provided by the Tax Division of 322,332 “active” or open business
accounts as of calendar year 2016. The audit objective was to determine
the extent to which the Tax Division utilizes its statutory enforcement
authority to improve tax collections and minimize loss of revenue to the
State. The original sample consisted of 384 active business accounts.
However, two accounts in the sample were closed; therefore, the sample
totaled 382. PERD determined the status of each business in terms of
compliance in paying taxes and filing appropriate tax returns for all tax
accounts associated with the business, as well as the enforcement actions
taken by the Tax Division.
In order to conduct business in the state, a proprietor must be
granted a business registration certificate. It is important to note that each
business certificate does not necessarily represent a distinct proprietor or
company because by law (W. Va. Code §11-12-3(b)(1)) a proprietor must
have a separate business registration certificate for each fixed location
of his or her business. Prior to July 1, 2010, a business registration
certificate was good for two years. However, effective July 1, 2010, the
Legislature discontinued the two-year business certificate and went to
a permanent certificate upon payment of $30 when two-year business
certificates expired or for new issuances of certificates (W. Va. Code §1112-5(a)).
As previously shown in Figure 1, PERD’s analysis of a sample
of 382 business accounts found that 32 percent of the accounts and
the businesses associated with them were compliant with business
registration laws. These proprietors did not owe taxes and all appropriate
tax returns were filed. In addition, 13 percent of open business accounts
were noncompliant with business registration laws. Either they were
delinquent in paying due taxes, did not file tax returns appropriately, or
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PERD concludes that by maintaining
such a large number of unproductive
business tax accounts, the Tax Division is imposing upon itself an administrative burden that may be diverting
resources away from meaningful enforcement activities and possible loss
of revenue by not initiating its authority to revoke, cancel or suspend business registration certificates under
appropriate conditions.

Prior to July 1, 2010, a business registration certificate was good for two
years. However, effective July 1, 2010,
the Legislature discontinued the twoyear business certificate and went to
a permanent certificate upon payment
of $30 when two-year business certificates expired or for new issuances of
certificates (W. Va. Code §11-12-5(a)).
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did not provide other required information to the Tax Commissioner.1
Twenty-eight (28) percent of open business accounts had no evidence
of business activity, and the remaining 27 percent represents business
accounts for proprietors who do not have valid business registration
certificates. These accounts represent either proprietors who did not
complete the business registration application or they did not renew their
two-year certificates to the permanent business registrations.
Table 1 below provides a breakdown of business accounts
within the sample that were either noncompliant or did not have valid
business certificates. Many of the noncompliant accounts had multiple
compliance issues such as not paying taxes and not filing tax returns. In
some cases, tax returns are filed without payment or with insufficient
payment. Proprietors were considered noncompliant by PERD if:
1. proprietors required to file annually did not pay taxes or file
returns for at least the previous year,
2. quarterly filers did not pay due taxes or file returns for at least
the previous two quarters,
3. or monthly filers did not pay due taxes or file returns for at
least the previous three months.

Twenty-eight (28) percent of open
business accounts had no evidence
of business activity, and the remaining 27 percent represents business
accounts for proprietors who do not
have valid business registration certificates. These accounts represent either proprietors who did not complete
the business registration application
or they did not renew their two-year
certificates to the permanent business
registrations.

When extrapolated to the total population, PERD estimates
that there are over 90,000 of the 322,332 total active business accounts
that show no evidence of business activity, and there are over 87,000
accounts for proprietors who do not have valid business certificates.
These accounts total close to 178,000, which represent 55 percent of the
Tax Division’s open business tax accounts.

Table 1
Breakdown of Noncompliant Business Accounts, Accounts With
Invalid Business Certificates or No Business Activity
Within the Sample
Noncompliant Business Registration Accounts
1. Delinquent in Paying Due Taxes.
2. Failure to Submit Required Tax Returns.
No Evidence of Conducting Business
Open Accounts Without a Valid Business Certificate
1. Two-Year Business Certificates That Were Not
Renewed to the Permanent Business Certificate.
2. Incomplete Business Registration Applications.

Number of Businesses
in the Sample
36
13
107
65
39

Source: PERD’s calculations from business registration data provided by the Tax Division.

1

Several accounts indicate that business was formerly conducted, taxes were paid but
tax returns were no longer being filed. This suggests the cessation of business and no
notice indicating cessation of business was sent to the Tax Department as required by
W. Va. §11-12-10.
Performance Evaluation & Research Division
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Table 2 shows the number of business accounts in the sample that
show no evidence of conducting business. The table shows the number
of accounts and the last year in which a tax return was submitted after
a permanent business registration certificate was received. As can be
seen, many proprietors with valid business certificates have not filed tax
returns for several years, and nearly half of them never filed a return since
receiving their business certificates. Furthermore, many tax returns that
were submitted had no business activity.

Table 2
Sampled Businesses With Valid Business Certificates,
But No Evidence of Business Activity
Last Year Returns Were Submitted With
No Business Activity
2010
2011
2012
2013
2014
2015
2016
2017
No Returns Ever Submitted
Total

Number of Businesses
4
12
4
2
7
9
11
5
53
107

Source: PERD analysis of sampled business accounts provided by the Tax Division.

In addition, there is a portion of businesses in the noncompliance
category that are likely not conducting business as well (see Figure 2).

Figure 2
Noncompliant Business Accounts
in PERD Sample
Delinquent Taxes
Owed.
27%
73%
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No Delinquent
Taxes Owed, But
No Tax Returns
Submitted in
Over a Year.
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Although most noncompliant businesses are delinquent in paying
taxes (73 percent), 27 percent of the sampled noncompliant businesses
represents proprietors who do not owe taxes but have not file appropriate
tax returns in over a year. Some of these proprietors have more than
one tax account set up but have not filed appropriate tax returns in over
a year for all of them. Some of these proprietors may not be conducting
business any longer and have not notified the Tax Department that they
are no longer conducting business as required by W. Va. §11-12-10.
When extrapolated to the total population, it is estimated that the
Tax Division may have close to another 11,000 business tax accounts
for proprietors who do not owe taxes but have not file appropriate
tax returns for one or more tax accounts. It is possible that many of
these proprietors have ceased doing business.

When extrapolated to the total population, it is estimated that the Tax Division may have close to another 11,000
business tax accounts for proprietors
who do not owe taxes but have not
file appropriate tax returns for one or
more tax accounts.

Proprietors Who Did Not File Tax Returns Are Likely
Not Conducting Business and Their Business Certificates
Should Be Revoked.
The Tax Division requires appropriate tax returns be filed even
when no business is conducted. This is necessary because when tax
returns are not submitted, it is unknown if proprietors are still conducting
business and refuse or neglect to submit tax returns or if they are no longer
conducting business. In either case, the Tax Division must continue to
monitor these businesses and contact them to determine their status and
if they have tax liabilities. As previously stated, it is estimated that the
Tax Division may have 11,000 noncompliant businesses who have not
filed appropriate tax returns for one or more taxes, and another 90,000
accounts for proprietors who show no evidence of conducting business
for any tax account.
Given that in these cases tax returns have not been submitted
in several years, it is likely these proprietors are no longer conducting
business. When the Legislature authorized the permanent business
registration certificate in 2010, it stated that the certificate of registration:

When the Legislature authorized
the permanent business registration certificate in 2010, it stated that
the certificate of registration: shall
be permanent until cessation of the
business for which the certificate of
registration was granted or until it is
suspended, revoked or canceled by the
Tax Commissioner (W. Va. Code §1112-5(a)).

shall be permanent until cessation of the business
for which the certificate of registration was granted or
until it is suspended, revoked or canceled by the Tax
Commissioner (W. Va. Code §11-12-5(a)) [emphasis
added].
Therefore, the Legislature did not intend for individuals to hold certificates
of registration indefinitely if they are not conducting business. Moreover,
according to W. Va. Code §11-12-10, whenever any person ceases to
engage in business in this state, it is that person’s duty to notify the Tax
Commissioner in writing of the discontinuance of his or her business.
However, according to the Tax Division, “The reality is that businesses
Performance Evaluation & Research Division
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seldom notify the Tax Commissioner when they are going out of business
or selling or transferring the business to a third party.”
It is in the best interest of the State to revoke business registration
certificates when there is ample evidence that proprietors are not
conducting business. Although proprietors are required to inform the Tax
Commissioner of the cessation of business, the Tax Department should
not be at the mercy of noncompliant proprietors. By the agency’s own
admittance, maintaining these accounts results in unnecessary billing
and collection activities, which can be very difficult and time consuming
for the agency. Ultimately, this results in a burdensome increase in the
caseload for tax agents that diverts their time away from more important
cases.

According to the Tax Division, “The reality is that businesses seldom notify the Tax
Commissioner when they are going out
of business or selling or transferring the
business to a third party.”

Since certificates of registration are now permanent, the number
of open business accounts with no business activity will continue to
grow. With the number of these accounts estimated between 90,000 to
100,000, they are a source of inefficiency, an unnecessary burden on the
agency administratively and on its computer system. These issues will
only worsen as more permanent business certificates are issued and the
agency does not revoke them appropriately.
When PERD requested the agency explain why it does not revoke
business certificates of proprietors who are likely not conducting business,
the Tax Division responded by stating:
Tax cannot cancel business accounts simply because
a business has not filed returns for successive years in
light of the §11-12-10 notice requirement, and because
the entity may still be engaged in business but not filing
returns. The Tax Department does have the option under
the provisions of West Virginia Code §11-12-5(b)(4) to
cancel or revoke a business license, but it must first notify
the business at least twenty days prior to the cancellation
or revocation. The taxpayer may then file a petition
for appeal with the Office of Tax Appeals to protest the
cancellation or revocation. Currently, the Tax Department
does not have the resources to undertake this process to
cancel “delinquent” accounts on a widespread basis.
The agency acknowledges that proprietors “may still be engaged
in business but not filing returns.” This is even more reason under the
law to revoke such business certificates given the large number of these
accounts. Additionally, the Legislative Auditor obtained a legal opinion
from Legislative Services (see Appendix C) stating that W.Va. Code §1112-5(b) grants the Tax Division the authority to cancel business registration
certificates in connection with W.Va. §11-10-5e for companies that show
no evidence of business activity and do not comply with W.Va. Code
§11-12-10 to inform the Tax Division that it is not conducting business.
pg. 16
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Since certificates of registration are now
permanent, the number of open business
accounts with no business activity will
continue to grow.

The agency acknowledges that proprietors
“may still be engaged in business but not
filing returns.” This is even more reason
under the law to revoke such business
certificates given the large number of
these accounts.
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PERD finds the reluctance by the agency to revoke these certificates
as illogical. The agency certainly has the resources to send out notices to
proprietors concerning the revocation of their business certificates, and it
is unlikely that many if any of these nonresponsive proprietors will appeal
the revocations. In fact, the agency should welcome appeals if they occur
in order to have the opportunity to communicate with nonresponsive
proprietors and possibly instill a more compliant business environment.
Moreover, the Legislative Auditor does not expect all of these accounts to
be addressed simultaneously given the large number. A gradual process
will certainly be necessary. It is the Legislative Auditor’s conclusion
that the Tax Division is imposing an administrative burden on itself
by unduly relying on proprietors to be responsive and compliant,
and by not exercising its statutory authority to appropriately revoke
business certificates. The Legislative Auditor recommends that
the Tax Department seek legislation reinstating a renewal process
for business registration certificates that would terminate business
certificates for proprietors who show no evidence of conducting
business. However, a longer renewal time of maybe four to five years
should be considered.
Another reason the Tax Division claims businesses with no
business activity still have business certificates is that its electronic data
system is unable to interface with the county assessors’ electronic data
processing system network. According to the Tax Division, a duty of
county assessors is to provide to the Tax Commissioner by December
1st of each year a list of businesses added to the assessment rolls in the
assessor’s county and businesses that have discontinued operations and
been removed from the assessment rolls as required by W.Va. Code §77-6A(4). Each August, the Tax Commissioner provides each county
assessor with an electronic record containing the names and addresses of
all businesses in the assessor’s county that have a business registration
certificate. County assessors fulfill their statutory obligation by making
changes to information in the electronic data processing system network
for property tax administration as stated in W.Va. Code §11-1A-21.
However, according to the Tax Division, the work being done
by the county assessors is not available to the Tax Division’s business
registration unit because the property tax computer system used by the
county assessors is separate and apart from the computer system used
by the Tax Division to administer the taxes and fees collected by the Tax
Division. The Tax Division has indicated to PERD that it is currently in
the process of replacing the property tax computer system. Once the new
computer system is installed, the Tax Division will work on making the
information provided by the county assessors available to the business
registration unit in an automated manner.

It is the Legislative Auditor’s conclusion
that the Tax Division is imposing an administrative burden on itself by unduly
relying on proprietors to be responsive
and compliant, and by not exercising its
statutory authority to appropriately revoke business certificates. The Legislative Auditor recommends that the Tax
Department seek legislation reinstating a
renewal process for business registration
certificates that would terminate business
certificates for proprietors who show no
evidence of conducting business.

Another reason the Tax Division claims
businesses with no business activity still
have business certificates is that its electronic data system is unable to interface
with the county assessors’ electronic data
processing system network.

The Legislative Auditor recognizes the need to improve the
electronic infrastructure with county assessors to facilitate communication
and transmittal of important information. Nevertheless, this will not
Performance Evaluation & Research Division
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serve as a substitute for appropriately revoking business certificates
nor will it solve the present situation. Although the Legislative Auditor
determines that there is sufficient authority in Code to cancel or revoke
business registration certificates of proprietors who are not conducting
business, the Tax Department does not believe there is clear authority to
do such. Therefore, the Legislative Auditor recommends that the Tax
Department seek statutory clarification for cancelling or revoking
business registration certificates of proprietors who show no evidence
of conducting business.

Business Is Conducted By Proprietors Without Valid
Business Certificates

Therefore, the Legislative Auditor
recommends that the Tax Department
seek statutory clarification for cancelling or revoking business registration
certificates of proprietors who show
no evidence of conducting business.

As was previously shown in Table 1, 104 of the sampled open
accounts represent proprietors who do not have valid business certificates.
This represents 27 percent of the agency’s open accounts (see Figure 1
above). Below, Figure 3 shows that these open accounts are without
valid certificates either because proprietors did not renew their two-year
certificates to permanent certificates in 2010 or 2011 (63 percent), or they
did not complete business registration applications (37 percent). In either
case, these proprietors are not authorized to conduct business. Some
(7) proprietors within the sample paid for their certificates despite their
applications being incomplete.

Figure 3
Open Accounts Without Valid Business Certificates
in PERD Sample

Open Accounts for
Proprietors Who
Did Not Renew
Two-Year
Certificates to
Permanent
Certificates

37%
63%

Open Accounts
With Incomplete
Business
Registration
Applications

Going from a two-year business certificate to a permanent one
has resulted in a relatively large number of open accounts with expired
certificates. Some proprietors with expired certificates owe taxes.
According to the Tax Division, “As a consequence of the 2010 change,
our business registration tax database includes considerable obsolete
information.” PERD’s sample confirms this, and when we extrapolate
to the total population, we estimate that the Tax Division has over
87,000 “active” or open business accounts for proprietors who have
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Figure 3 shows that these open accounts are without valid certificates
either because proprietors did not renew their two-year certificates to permanent certificates in 2010 or 2011
(63 percent), or they did not complete
business registration applications (37
percent).

Agency Review

expired business certificates or did not complete the business registration
application. The Tax Division further indicated that it considers accounts
active if proprietors did not close their accounts and the original licenses
were not suspended, revoked, or otherwise indicated as unable to be
renewed, even if proprietors did not renew their two-year business
licenses or complete their applications. Maintaining this many open
accounts for proprietors who do not have valid business certificates
impedes an efficient and effective operation.
This condition is compounded in that some proprietors conduct
business without valid certificates. Table 3 shows that of the 39 accounts
for proprietors with incomplete business registration applications, 23 of
them filed tax returns with tax payments as of 2018. The Tax Division
sent letters to these 39 proprietors informing them that it is a criminal
offense to conduct business in the state without business certificates.
There are no taxes owed by the 23 proprietors who conducted business
without a business certificate. In addition, of the 65 businesses that
have expired two-year business certificates, 10 of them filed tax returns
showing business activity for years after their licenses expired.

The Tax Division further indicated
that it considers accounts active if
proprietors did not close their accounts and the original licenses were
not suspended, revoked, or otherwise
indicated as unable to be renewed,
even if proprietors did not renew
their two-year business licenses or
complete their applications.

Table 3
Sampled Proprietors Without Valid Business Certificates
and Those Who Conducted Business
Accounts With Incomplete Business
Registration Applications
Conducted
Business
23

Did Not Conduct
Business
16

Accounts With Expired TwoYear Business Certificates
Conducted
Business
10

Sources: PERD analysis of a sample of business accounts provided by the Tax Division.

Table 4 shows account information for the 10 proprietors who
conducted business on expired two-year certificates. The table shows
the number of years tax returns were filed after business certificates
expired, the amounts owed in taxes and the last year in which the
company filed tax returns. There were only two accounts in the sample
that accumulated relatively large amounts in delinquent taxes. The other
proprietors continued to do business in the state, filed tax returns and
paid taxes timely. Proprietors #2 and #4 owed relatively small amounts
prior to the expiration of their certificates; however, the amounts
increased substantially while they operated on an expired certificate. In
the case of Proprietor #4, there is no evidence that a business certificate
was ever issued. However, for Proprietor #2, eight liens were assigned
to the wage withholding account from September 2009 through June

There are no taxes owed by the 23
proprietors who conducted business
without a business certificate. In addition, of the 65 businesses that have
expired two-year business certificates,
10 of them filed tax returns showing
business activity for years after their
licenses expired.
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2013. The proprietor had an initial outstanding balance of between
$500 to $1,000 in 2009 which then accumulated to a balance of between
$50,000 and $75,000.2 The account was closed in December 2012 by
the proprietor and the last return was received in March 2013. Although
the Tax Division employed several enforcement actions and engaged
in communication with the proprietor, there is no evidence that the Tax
Division filed criminal charges in magistrate court. The Tax Division has
been unable to contact the proprietor via mail and a stop-mail order3 was
issued in February 2016.

Although the Tax Division employed several enforcement actions and engaged in
communication with the proprietor, there
is no evidence that the Tax Division filed
criminal charges in magistrate court.

Table 4
Business Accounts for Sampled Proprietors
Who Conducted Business With Expired Two-Year Certificates
Proprietor

Initial
Tax
Liability

Year
Liability
Began

Last Year a
Tax Return
Was Filed

Current
Taxes Owed

Proprietor #1

$0.00

N/A

2014

$0.00

Proprietor #2

$500$1000

2009

2013

$50,000$75,000

Proprietor #3

$0.00

N/A

2018

$0.00

Proprietor #4

$300$700

2009

2015

$5,000$10,000

Proprietor #5

$0.00

N/A

2018

$0.00

Proprietor #6

$0.00

N/A

2017

$0.00

Proprietor #7

$0.00

N/A

2018

$0.00

Proprietor #8

$200$500

2018

2018

$200$500

Proprietor #9

$0.00

N/A

2018

$0.00

Proprietor #10

$0.00

N/A

2018

$0.00

Source: PERD analysis of a sample of business accounts provided by the Tax Division.
Pursuant to a confidentiality agreement with the West Virginia Department of Revenue,
tax information specific to an individual business cannot be disclosed; therefore, tax
data are expressed in monetary ranges.
3
The GenTax system enables the Tax Division to issue stop-mail orders when the Tax
Division is unable to contact businesses due to returned mail of notices it had delivered.
The stop mail order stops any mail from being sent. However, mail will still be generated
and noted on the account. Of the 382 businesses from the sample, 39 were issued a stop
mail order.
2

pg. 20

| West Virginia Legislative Auditor

Status of
Business
Certificate
No Certificate
Ever Issued
Expired Two-Year
Certificate
Expired Two-Year
Certificate
No Certificate
Ever Issued
Expired Two-Year
Certificate
No Certificate
Ever Issued
Expired Two-Year
Certificate
Expired Two-Year
Certificate
No Certificate
Ever Issued
No Certificate
Ever Issued
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Permanent Business Certificates Are More Reason to Use
Suspension or Revocation Enforcement to Manage Tax
Delinquency.
PERD’s sample contains 36 businesses that owe taxes totaling
$1,536,157. Failure to pay the full amount of tax by the due date
result in interest and penalties being assessed to the unpaid taxes.
The average amount owed by delinquent businesses is $42,671, and
the median amount is $517. Table 5 shows a breakdown of the 36
delinquent businesses by the year of the last tax return filed and some
of the enforcement actions taken by the Tax Division; such as Notice
of Financial Assessment (NOFAs), 10-day Compliance Letters, liens,
and payment plans. However, as Table 5 shows, there are no actions of
business certificate revocations. The table indicates that most delinquent
businesses have discontinued communication with the Tax Division to
make payments or file tax returns for several years despite the agency’s
enforcement actions. In addition, it should be noted that although the
Tax Division has applied a considerable number of liens over the years,
PERD identified only a few payment plans established to help businesses
resolve their delinquencies. Moreover, most of the taxes owed are recent
debts and attributed to businesses that are still conducting business and
continued to file returns during 2018.

PERD’s sample contains 36 businesses that owe taxes totaling $1,536,157.

Table 5
Breakdown of the Sampled Businesses That Owe Taxes and
Corrective Actions Taken by the Tax Division
Year
of Last
Contact

# of
Businesses

# of
NOFAs

# of 10Day
Letters

# of Active
Liens

2005
2006
2007
2008
2009
2011
2013
2014
2015
2016
2017
2018
Total

6
1
2
1
3
3
4
1
2
4
2
7
36

# of
Payment
Plans

0
0
0
0
5
5
8
0
0
7
8
34
67

0
0
0
0
5
1
5
0
0
0
8
4
23

2
1
1
1
12
1
9
0
1
2
4
6
40

0
0
0
0
2
0
0
0
0
0
1
5
8

Sum of Tax
Owed
$2,154
$125
$784
$155
$65,547
$30,727
$52,956
$688
$9,675
$1,377
$23,151
$1,348,818*
$1,536,157

Source: PERD’s calculation from a sample of business registration accounts provided by the Tax Division.
*Of the total $1,348,818, a large portion is attributed to two businesses - $500,000 to $1 million for one
proprietor, and between $300,000 and $500,000 for another proprietor that has filed a petition for reassessment
regarding its tax liability.
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The examples of Table 5 accentuate a concern with permanent
business certificates when the Tax Division refuses to appropriately revoke
them. Many of the delinquent businesses that have made no attempt
to pay due taxes in several years still have valid business certificates,
and there is nothing to prevent them from resuming business activity.
Another problem is that the State willingly takes on high-risk businesses.
Prior to 2010, when business registration renewals were required every
two-years, the Tax Division used the GenTax risk score system to
determine a company’s standing before renewing its business license.
Risk scores are calculated by GenTax using the outstanding balance,
specific transactions, timeliness of filing returns, collection history, and
other factors as criteria. Before the 2010 statutory amendment permitting
permanent business certificates, the threshold for refusing the renewal
of a business certificate was a risk score of 5,000. Of the 36 sampled
businesses that had an outstanding tax balance, 4 of them had risk scores
over 5,000. One proprietor who owes between $500,000 and $1 million
in wage withholding taxes has a risk score of 36,200. Under the two-year
certificate system, high-risk businesses could be denied renewal of their
business certificates. However, since certificates are permanent, risky
businesses like these will maintain their business certificates unless the
Tax Division suspends or revokes them, which it rarely does. Therefore,
GenTax’s risk score is a moot management tool.

Many of the delinquent businesses
that have made no attempt to pay due
taxes in several years still have valid business certificates, and there is
nothing to prevent them from resuming business activity.

The Tax Department’s Reluctance to Use the Full Extent of
Its Enforcement Authority Puts the State at Risk of Losing
Millions in Revenue and Allows Proprietors to Address
Delinquencies on Their Own Terms.
One of the 2018 delinquency cases shown above in Table 5
reveals a pattern of not using the full extent of enforcement authority
that PERD has identified in previous audits. As Table 5 indicates, one
proprietor in the PERD sample owed between $500,000 and $1 million
in wage withholding taxes at the end of 2017. This is the result of the
proprietor not remitting to the Tax Department amounts withheld from
its employees’ wages for the last three quarters of 2017. The Legislative
Auditor directed PERD to update this proprietor’s information to include
2018 data. The records show that the Tax Division allowed the
proprietor to submit wage withholding tax returns without payments
for four consecutive quarters. This proprietor has a history of late wage
withholding payments. It should be noted that the proprietor made a
payment in June 2017 for wage withholding taxes due for the fourth quarter
of 2016. By the second quarter of 2018, the proprietor owed between
$1.5 million to $2 million in wage withholding taxes. No payment plans
were established during this four-quarter period, one lien was issued in
January 2018 and several notices were mailed. One such notice is a 10-
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Before the 2010 statutory amendment
permitting permanent business certificates, the threshold for refusing the
renewal of a business certificate was a
risk score of 5,000. Of the 36 sampled
businesses that had an outstanding
tax balance, 4 of them had risk scores
over 5,000.
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day Compliance Letter indicating that failure to pay the amount due
could result in the legal action of revocation of the proprietor’s business
registration certificate. However, this is an enforcement action the Tax
Division rarely uses. Payments were made in May and June 2018 that
made the proprietor current in its wage withholding taxes through the
third quarter.
Although the proprietor is current and the Tax Division took
several enforcement actions, the Legislative Auditor contends that
the Tax Department did not act sooner and with stronger enforcement
actions since the amounts at issue are funds withheld directly from
employee wages and entrusted to the proprietor to remit directly to the
Tax Department. In the opinion of the Legislative Auditor, the Tax
Department is not assertive enough in preventing the growth of
delinquencies of withholding taxes and other taxes collected for the
State by businesses. Thus, the Tax Department places the State at the
mercy of proprietors who collect taxes from employee wages and sales
taxes from customers but remit these taxes when it is convenient for
them, instead of on the statutorily required terms.

Although the proprietor is current and
the Tax Division took several enforcement actions, the Legislative Auditor
contends that the Tax Department did
not act sooner and with stronger enforcement actions since the amounts
at issue are funds withheld directly
from employee wages and entrusted to
the proprietor to remit directly to the
Tax Department.

The Tax Division Maintains That Suspensions and
Revocations of Business Certificates Are Ineffective.
The Tax Division insists that revoking or suspending business
registration certificates as an enforcement tool is ineffective. In previous
PERD audits dating back to 2006, the Tax Division has asserted that
revoking business certificates pursuant to W. Va. Code §11-12-5(b)
should be used sparingly and putting companies out of business would
provide no opportunity to operate and, thus, no hope of recouping the
liability owed to the State. The Tax Division claims that many businesses
will continue doing business despite a revoked business certificates.
The Tax Division uses several enforcement letters to address
delinquent businesses, such as those listed below. However, the 10Day Compliance Letter is the only one that mentions revocation of a
proprietor’s business certificate as a possible legal action. The other
letters refer to penalties and interest continuing to accrue, or liens being
applied to the proprietor’s property if the stated amount is not paid by an
appropriate date. Distress warrants can also be issued which authorizes
a levy or seizure of any property or wages of a proprietor. However, the
Tax Division stated to PERD that placing levies on tangible personal
property or closing businesses that owe considerable sales taxes or wage
withholding taxes are enforcement tools of last resort.
•
•

The Tax Division insists that revoking
or suspending business registration
certificates as an enforcement tool is
ineffective.

Statement of Account (SOFA),
Notice of Assessment (NOFA),
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•
•
•

Notice of Proposed Tax Lien,
Notice of Tax Lien, and
10-Day Compliance Letter.

Table 6 illustrates that suspensions and revocations of business
registration certificates by the Tax Division is relatively small and are
far less than that of suspensions due to Sheriff/Property Tax violations.
According to the Tax Division, suspensions and revocations of business
certificates initiated by sheriffs are enforced once it receives written
requests from county sheriffs.

The Tax Division asserts that it does
not have enough revenue agents to
appropriately visit all counties in the
state to assist in collecting tax liabilities from delinquent businesses.

Table 6
Business Registration Suspensions and Revocations
By Initiating Entity
Calendar Years 2011 through 2016
Year
2016
2015
2014
2013
2012
2011

Tax Division
Suspension Revocation
1
12
0
16
1
10
8
17
12
22
38
61

Sheriff
Suspension Revocation
210
0
521
1
58
0
430
0
244
0
581
0

Workers Compensation
Suspension Revocation
77
37

Total
223
538
69
455
278
794

Source: Tax Division.

The Tax Division asserts that it does not have enough revenue
agents to appropriately visit all counties in the state to assist in collecting
tax liabilities from delinquent businesses. According to the Tax Division,
one tool it uses to enforce State tax laws is by deploying revenue agents
to visit taxpayers to collect delinquent taxes and/or delinquent tax returns
before the business registration certificate is revoked. However, the Tax
Division indicated that it has only 22 revenue agents to cover 55 counties;
of which, 42 of the counties do not have a revenue agent who resides in
the county.
According to the Tax Division, when it identifies a business
without a business registration certificate, either because it never had one
or it has been revoked, cancelled or suspended, the enforcement tools
available to the Tax Commissioner are “limited.” One option it has at
its disposal is to file misdemeanor criminal charges in magistrate court.
However, the Tax Division stated that:
“. . . some magistrates do not perceive this to be a serious
criminal charge. Hearings often get delayed. Orders
issued by magistrates are sometimes ineffective. Some
businesses [sic] owners we have charged do not come into
pg. 24
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According to the Tax Division, when
it identifies a business without a business registration certificate, either because it never had one or it has been
revoked, cancelled or suspended, the
enforcement tools available to the Tax
Commissioner are “limited.”
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compliance even after they are ordered by the magistrate
to do so.”
Nevertheless, although the Tax Division considers its enforcement tools as
ineffective, by not utilizing the full extent of its enforcement authority and
holding noncompliant businesses accountable for their delinquency, the
Tax Division is coincidently contributing to a culture of noncompliance.
Therefore, further resulting in the State losing tax revenue.

Conclusions
The findings of this report reflect the findings of previous PERD
reports concerning the Tax Division’s use of its statutory enforcement
authority in addressing noncompliant businesses. PERD finds that
although the Tax Division makes extensive use of warning notifications,
liens and levies in responding to noncompliant proprietors, the Tax
Division continues to disregard the strongest enforcement tool of
initiating the process of canceling, revoking or suspending business
registration certificates with the intention of having companies settle
their delinquencies on terms dictated by the State and not on proprietors’
terms. The reluctance to appropriately initiate revoking or suspending
business certificates is not maximizing the collection of outstanding tax
liabilities. In addition, not appropriately revoking business certificates
is creating additional problems now that the State enacted permanent
business certificates. PERD estimates that there are between 177,000 to
188,000 business accounts for proprietors who are likely not conducting
business or do not have valid business certificates. The large number of
these accounts is an unnecessary administrative burden and the number
will continue to grow over time if the Tax Division continues to disregard
revoking business certificates. The law enacted in 2010 to make
business registration certificates permanent did not intend for business
certificates to be held permanently if business is not being conducted.
The Tax Department should seek legislation that would reestablish a
renewal process of four to five years for business registration certificates
if it determines a renewal process to be more efficient than revoking
certificates.
The Tax Division’s reluctance to use its full enforcement authority
is not maximizing the State’s tax revenues. Moreover, it creates an
unfair advantage for the competitors of delinquent companies and it is
resulting in inefficiencies. The Legislative Auditor recommends that
the Tax Division utilize its full statutory authority granted under W. Va.
Code §11-12-5 to cancel, revoke or suspend business registrations in
an appropriate and timely manner, and to remove the large number of
accounts for proprietors who have no business activity. Initiating the
revocation process is a prerequisite for stronger enforcement actions if
proprietors persist in noncompliance.

Although the Tax Division considers
its enforcement tools as ineffective, by
not utilizing the full extent of its enforcement authority and holding noncompliant businesses accountable for
their delinquency, the Tax Division is
coincidently contributing to a culture
of noncompliance. Therefore, further
resulting in the State losing tax revenue.

PERD finds that although the Tax
Division makes extensive use of warning notifications, liens and levies in
responding to noncompliant proprietors, the Tax Division continues to
disregard the strongest enforcement
tool of initiating the process of canceling, revoking or suspending business
registration certificates with the intention of having companies settle their
delinquencies on terms dictated by the
State and not on proprietors’ terms.
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Recommendations
1.

The Legislative Auditor recommends that the Tax Department
utilize the authority granted in §11-12-5 of the West Virginia
Code to appropriately and timely initiate the process to revoke,
cancel or suspend business registration certificates in addressing
business tax delinquencies.

2.

Pursuant to West Virginia Code §11-12-5(a), the Tax Department
should appropriately revoke all business registration certificates
when it is evident that proprietors are not conducting business
as indicated by tax returns not being filed, returns filed with no
business activity reported for numerous tax periods, as requested
by a proprietor or by any other appropriate indicator.

3.

The Tax Department should consider seeking statutory
clarification for cancelling or revoking business registration
certificates of proprietors who show no evidence of conducting
business if it feels it lacks clear authority.

4.

The Tax Department should consider seeking legislation that
would reestablish a renewal process of four to five years for
business registration certificates.
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Appendix B
Objective, Scope and Methodology

The Performance Evaluation and Research Division (PERD) within the Office of the Legislative
Auditor conducted this performance review of the West Virginia Tax Division as part of the agency review of
the Department of Revenue as required by W.Va. Code §4-10-8(b)(1). The Department of Revenue oversees
the Tax Division, which is responsible for the administration and enforcement of the State’s tax laws as well
as equitably assessing and collecting all taxes created by West Virginia Code.

Objective
The objective of this audit is to determine the extent to which the Tax Division utilizes its statutory
enforcement authority to improve tax collections and minimize loss of revenue to the State.

Scope
The scope of this review is focused solely on the enforcement actions of the Tax Division related to
business taxes for businesses with an active business registration account in calendar year 2016, as previously
addressed in PERD reports submitted in 2006 and 2010. Information contained in this review was collected
from the Tax Division’s GenTax computer system for the years 2007 through the third quarter of 2018,
including historical legacy system data converted to GenTax. PERD did not review personal income tax
information.

Methodology
The primary source of information for this review is the West Virginia Tax Division. Specifically,
analysis was conducted through interviews with Tax Division staff, obtaining information provided by the Tax
Division, and collecting taxpayer data on-site by PERD from the Tax Division’s GenTax computer system. In
order to test the sufficiency and appropriateness of the information collected from GenTax, PERD was able to
cross-reference information by reviewing correspondence between the taxpayer and the Tax Division. PERD
drew a random, statistically significant sample from a list of business registration certificates provided by the
Tax Division that it considered being active during calendar year 2016. The sample has a 5 percent margin of
error and a confidence level of 95 percent. The initial sample of 384 business registration certificate accounts
was representative of the overall population of 322,332 business registration certificate accounts provided by
the Tax Division. PERD had correspondence with the Tax Division in order to determine that the number of
accounts provided was sufficient and appropriate. A confidentiality agreement between PERD and the West
Virginia Department of Revenue was established. Pursuant to the agreement, tax information specific to an
individual business will not be disclosed in the report.
Initially, PERD determined from the sample the populations that consisted of what PERD defined as
“In Compliance” and “Non-Compliance.” PERD reviewed data from the GenTax system for the sampled
business registrations and the business tax accounts associated with them, such as Wage Withholding Tax
accounts and Sales & Use Tax accounts. PERD defined businesses as being in compliance as those that did
not have any tax liabilities and were up to date with submitting tax returns as required. Businesses were
considered to be non-compliant in cases that W.Va. Code §11-12-5 should be considered. There are many
cases in which in the strictest sense and technically are in non-compliance but would be inappropriate to
consider using W.Va. Code §11-12-5 due to the chance that a business being a little late summitting its return
or paying taxes. PERD’s practical definition of non-compliance included: three or more monthly tax returns
missing, two or more quarterly returns not filed, more than one annual return are missing, or the most recent
Performance Evaluation & Research Division
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annual return is more than three months late (The same time periods applied for business not paying taxes
on time). PERD reviewed GenTax data for businesses considered to be non-compliant to determine what
enforcement actions the Tax Division had taken in an effort to encourage the businesses to comply with State
tax laws, such as assessment letters, enforcement notices, liens, and levies. In addition, PERD reviewed
GenTax data to determine if non-compliant businesses were actively conducting business. PERD was able
to evaluate the integrity of the data of the accounts through correspondence between the Tax Division and
proprietors. PERD determined the data to be sufficient and appropriate.
While conducting its analysis, PERD determined that there were a large number of sampled businesses
that had no evidence of business activity or had an invalid business registration. As a result, two more
categories were created. Sampled businesses that had no documentation of any business activity after obtaining
a permanent business registration were placed into the “No Evidence of Conducting Business” category, and
businesses that either had an expired business registration or an incomplete registration were placed into the
“Open Accounts with Invalid Business Certificates” category. In addition, PERD reviewed GenTax data to
determine if businesses without a valid business registration were actively conducting business.
We conducted this performance audit in accordance with generally accepted government auditing
standards. Those standards require that we plan and perform the audit to obtain sufficient, appropriate
evidence to provide a reasonable basis for our findings and conclusions based on our audit objectives. We
believe that the evidence obtained provides a reasonable basis for our findings and conclusions based on our
audit objectives.
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Appendix C
Legislative Services Legal Opinion
MEMORANDUM

TO:

John Sylvia, Director Performance Evaluation & Research Division

FROM:

Jaclyn Schiffour, Counsel

SUBJECT:

Cancellation of business registration certifications by the Tax Division

DATE:

January 4, 2019

CC:

Rich Olsen, Director Legislative Services

This request is in response to the Performance Evaluation and Research Division’s (“PERD”) question regarding a tax
audit. The Tax Division has cited a lack of resources that would preclude the department to cancel, suspend, or revoke
business registration certificates based on businesses that are likely no longer in operation or have not filed the required
tax returns in several years. PERD estimates the number of open business accounts with no reported business activity
number between 90,000 to 100,000.
Issue: Are business registration certificates canceled upon cessation of the business and if not, what code permits the
Tax Division to ensure the system does not become overly burdened by cancelling business registration certificates?
Short Answer: Yes, business registration certificates are considered canceled upon cessation of the business. However,
the Tax Division has the authority to ensure those inactive accounts have ceased operations by canceling, suspending,
or revoking any business registration certificate.
According to W. Va. Code §11-12-10, any person ceasing to engage in business must report the cessation to the Tax
Division to cancel the business registration certificate. However, based upon both the high number of businesses
without activity and the Tax Division’s own admission, there are not enough business owners reporting ceased business
operations to the Tax Division. This leaves the Tax Division with no way to be certain that a business with no activity is
currently in operation or not. W. Va. Code §11-12-5(a) states:
“Notwithstanding any other provisions of this code to the contrary, any certificate of registration granted
on or after July 1, 2010, shall not be subject to the foregoing requirement that it be renewed, but shall be
permanent until cessation of the business for which the certificate of registration was granted or until it
is suspended, revoked or canceled by the Tax Commissioner.” (Emphasis added).
Furthermore, the Tax Division is granted the authority to suspend, revoke or cancel any business registration certificate
in W. Va. Code §11-12-5(a) and §11-12-5(b). Because a business is required to notify the Tax Division when it ceases to
operate, the Tax Division may interpret the failure to file the required tax returns as a willful refusal or neglect to file as
stated in W. Va. Code §11-12-5(b)(1)(B). In W. Va. Code §11-12-5(b)(4), there are specific notice references that must
be met before a business registration certificate may be suspended, revoked, or canceled. This includes providing notice
at least twenty days prior to the date a registration certificate is suspended, revoked, or canceled and stating a reason for
the action in addition to referring to W. Va. Code §11-10-5e.
In W. Va. Code §11-10-5e, notice is considered accepted upon mailing notice to the last known business or personal
address of the taxpayer or acceptance by a person known to the taxpayer when sent through certified or registered mail.
In any case, W. Va. Code §11-10-5e places the burden of proving notice was unsuccessfully served on the taxpayer.
W. Va. Code §11-12-5(b)(4) further states that the taxpayer must file a petition in order to appeal to any suspension,
revocation, or cancellation of a business registration certificate within twenty days of receipt of the notice. Failure to file
a petition within twenty days of receipt would likely lead to the suspension, revocation, or cancellation of the business
registration certificate.
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Although the initial numbers of inactive businesses are high, between 90,000 to 100,000, the Tax Division would
likely be able to cancel many of these business registration certificates by sending notice to the last known address of
the business or taxpayer. If the business has ceased operations, the taxpayer is likely to allow the business registration
certificate to be cancelled by the Tax Division without petition for appeal. If, however, the business is still in operation
and has failed to file tax returns, the Tax Division will likely be able to recover back taxes or assist the taxpayer to file
an exemption for the business if the business meets such requirements. Furthermore, the burden on the Tax Division
would be lessened by cancelling business registration certificates that should have been cancelled automatically when
the business ceased operation. Although the initial workload may be high, the Tax Division can complete notice in
sections that would ease the burden on the division, while encouraging other taxpayers to notify the Tax Division when
a business ceases operating.
In conclusion, W. Va. Code §11-12-5(b) grants the Tax Division the authority to cancel business registration certificates
in connection with W. Va. Code §11-10-5e. W. Va. Code §11-12-10 should automatically cancel any business registration
certification when the business ceases to operate and the taxpayer is required to notify the Tax Division. Because the
taxpayer’s do not notify the Tax Division the business is no longer operational, the Tax Division may cancel business
registration certifications on its own for a willful refusal or neglect to file tax returns.
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