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The Honorable Mitch Carmichael, President
West Virginia State Senate
Post Audits Subcommittee, Co-Chair
Room 229 M, Building 1
State Capitol Complex
Charleston, WV 25305
The Honorable Timothy Armstead, Speaker
West Virginia House of Delegates
Post Audits Subcommittee, Co-Chair
Room 228 M, Building 1
State Capitol Complex
Charleston, WV 25305
Dear Mr. President and Mr. Speaker:
As part of the continuing audit of the West Virginia Division of Highways (DOH), the
Legislative Post Audit Division conducted an analysis of the agency’s policies and procedures to
determine if they were in compliance with the West Virginia Division of Personnel’s (DOP)
Legislative Rule, Title 143, regarding overtime payments to employees during workweeks that
also included annual and sick leave hours.
We determined that DOH was not in compliance with Title 143 and improperly
compensated 1,958 employees for annual and sick leave totaling more than $432,000 during
the 17-month period from July 1, 2016 through November 30, 2017. These payments were the
result of workweeks that included the use of sick and annual leave hours that, when combined with
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the employees’ work hours during the period, caused the total hours to exceed 40 for the
workweek.
The payments of annual and sick leave hours under these circumstances violate Title 143,
Series 1, Section 14.7 of the WV Division of Personnel’s Legislative Rule, which states in part:
14.7 Overtime Work and Holiday Work - …Sick and/or annual leave requested
in the same workweek in which additional hours are worked shall be reduced and
credited back to the employee's accrued balances to reduce or avoid payment for
hours in excess of the agency work schedule. (Emphasis Added)
DOH did not follow the procedures outlined in the Division of Personnel’s Administrative
Rules for crediting back annual or sick leave to each employee’s respective accrued leave balance
in order to prevent unwarranted payroll expenses. Rather, DOH paid out the leave hours as extra
compensation at the employee’s regular hourly rate. The excess leave payments are detailed in the
following table that follows:

Period

Excess Annual
Leave Pay

Excess Sick
Leave Pay

Total

July 1, 2016 – June 30, 2017 (FY 2017)

$142,748

$163,380

$306,128

July 1, 2017 – Nov. 30, 2017 (FY 2018)

$67,315

$58,748

$126,063

TOTALS

$210,063

$222,128

$432,191

Source: Data obtained from wvOASIS

The Department of Transportation’s (DOT) policy regarding the payment of leave hours,
when work hours and/or leave hours combined exceed 40 in one week, is inconsistent with the
policy of the Division of Personnel quoted above. Volume III, Chapter 10, Section V-A, of DOT’s
Administrative Procedures states in part:
…Leave with pay is not permitted after the employee has accumulated 40 hours of
work time and/or paid leave during the workweek. If the employee performs work
after the accumulation of 40 hours of work time and/or paid leave, any leave
hours attributable to the first 40 hours are still paid…. (Emphasis Added)

2

The DOT policy permits payment of leave hours if leave was taken prior to the total leave
plus work hours exceeding 40 in the week. No such provision is provided for in the DOP policy.
As a result, DOT policy conflicts with that of DOP.
The following table displays the three employees that received highest improper leave
payout during Fiscal Year 2017:

Employee

Excess Annual
Leave Pay

Excess Sick
Leave Pay

Total Excess Sick
& Annual Leave
Pay

1

$2,442

$0

$2,442

2

$169

$1,520

$1,689

3

$383

$912

$1,295

Source: Data Obtained from wvOASIS

Employees are entitled to extra pay in the form of overtime when their actual hours of work
during a given pay period exceed the overtime pay threshold limit. The conceptual purpose of
awarding employees overtime pay is distinct from the purpose of awarding hours of leave. Paid
time off for annual and sick leave enables employees to receive their regular pay when they
otherwise do not meet the required number of work hours during a prescribed work period due to
approved absences.
By awarding leave and then permitting it to be paid out in addition to the employee’s
weekly earnings, DOH is allowing de facto overtime payments for hours not actually worked by
the employee. Employees were, in effect, permitted to convert leave into additional pay in excess
of their regular salaries. While no accrued leave should be “paid out” prior to separation from
employment, the issue is of more concern for sick leave since, unlike unused annual leave,
employees are not permitted to convert unused sick leave into cash payments when their
employment ends.
Recommendations
The Legislative Auditor recommends the Division of Highways comply with Title 143,
Series 1, Section 14.7 of the Administrative Rule of the WV Division of Personnel and credit back
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any annual leave or sick leave time to employees’ accrued leave balances to reduce or avoid
payment for hours accumulated in excess of the agency’s regular workweek schedule.
Further, the Legislative Auditor recommends the Department of Transportation amend
Volume III, Chapter 10, Section V-A, of DOT’s Administrative Procedures to align with the
Division of Personnel’s Administrative Rule regarding the use of annual and sick leave when work
hours, combined with annual and/or sick leave hours, exceed 40 hours in one workweek.

Sincerely,

Denny Rhodes
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