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OBJECTIVES & CONCLUSIONS
OBJECTIVE ONE
Determine if the contracts the Hatfield McCoy Regional Recreation Authority has reinstated and/or bid out
from December 29, 2014 to August 4, 2015 (after our initial audit findings were issued in November 2014)
were issued through the proper bidding process and if management was properly overseeing the contracts.

Conclusion
The Hatfield McCoy Regional Recreation Authority failed to implement a proper bid evaluation
process for its legal services contract that considered all relevant factors, including cost. This would
assure the correct vendor is selected and eliminate the appearance of favoritism when all factors of
a proper bid evaluation process are considered.

Related Findings and Recommendations
Finding 4: Failure to Implement a Proper Bid Evaluation Process .......................................... 9

OBJECTIVE TWO
Determine if contracts and purchases entered into by HMRRA from January 1, 2014 to December 31, 2014
were performed and executed ethically as detailed by The West Virginia Ethics Act in WV State Code to
identify any appearances of self-dealing or conflicts of interest.

Conclusion
Other than the contracts reported in a letter in November 2014 to the Post Audits Subcommittee,
no new conflicts of interest or self-dealing were found.

Related Findings and Recommendations
No Findings.

OBJECTIVE THREE
Determine if vehicle stipends/allowances given from January 2010 to March 2014 were allowable under
State law.

Conclusion
Under current State law, the use of a vehicle allowance is contrary to the Department of
Administration’s statutes and rules in place for both state employee travel and permissible
compensation because it does not take into account the actual cost of the employee’s uses of their
personal vehicle, or require the spending officer to account for that cost to the state agency.
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However, under new legislation passed during the 2015 session, HMRRA is now considered a new
public corporation created as a joint development entity. Due to this change, HMRRA does not
have to follow the Department of Administration’s travel policy. Therefore, the HMRRA Board
can now authorize vehicle allowances.

Related Findings and Recommendations
Finding 2: Improper Issuance of Vehicle Allowances to Executive Director and Deputy
Director ....................................................................................................................... 6

OBJECTIVE FOUR
Determine if any employees at the Hatfield McCoy Regional Recreation Authority are commuting in
company vehicles and whether or not the Authority is tracking the taxable fringe benefit for commuters
from January 1, 2013 through June 30, 2015.

Conclusion
Between January 1, 2013 and June 30, 2015, HMRRA improperly applied the Commuting Rule
from the Internal Revenue Service (IRS) Publication 15-B Employer’s Tax Guide to Fringe Benefits
to calculate the value of company vehicle use for commuting for 24 employees.

Related Findings and Recommendations
Finding 3: HMRRA Improperly Assessed Commuting Fringe Benefits ................................. 8

OBJECTIVE FIVE
Determine if bonuses awarded for the time period January 1, 2011 through December 31, 2013 were
performed reasonably in relation to revenue collection, state funds appropriated, and operations of the
agency.

Conclusion
As previously reported during the January 2015 interims, HMRRA bypassed the State Constitution
by awarding its full-time employees incentive pay/bonuses. In determining whether or not bonuses
would be given, HMRRA included funds received through state and federal grants as well as state
P-card rebate funds.

Related Findings and Recommendations
Finding 1: Incorrect Issuance of Bonus Pay to Employees ...................................................... 4
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FINDINGS & RECOMMENDATIONS
FINDING 1: INCORRECT
EMPLOYEES

Over a 3 year period,
HMRRA awarded over
$235,000 in bonuses
while having an
operating loss of over
$4.2 million.

Bonuses were awarded
because HMRRA used
state grant and P-card
rebate funds to make up
for operating losses.

ISSUANCE

OF

BONUS

PAY

TO

As previously reported during the January 2015 interim meetings, HMRRA
bypassed the State Constitution by awarding its full-time employees incentive
pay/bonuses1. Additionally, HMRRA’s Board had two requirements in order for
incentive pay to be awarded including increasing permit sales and a positive net
income2. HMRRA’s Executive Director provided four different responses of
what the Board required regarding a positive net income for bonuses to be
awarded.
HMRRA’s management provided its Board with calculations of cash flows3
instead of income. Therefore, HMRRA did not award bonuses based on the
Board’s requirements. HMRRA’s calculations were also made from internally
generated, unaudited financial statements for the year which did not match the
outside auditors’ financial statements.
In determining whether or not bonuses would be given, HMRRA’s Board
requirement and HMRRA’s calculation both included funds received through
state and federal grants as well as state appropriations and P-card rebate funds.
State funds should not be considered part of HMRRA’s normal operations
because they are not guaranteed revenues each year. The Legislature could lower
the percentage of state funds received or take all funds away entirely and grant
funds must be re-applied for at the end of the grant agreement.
HMRRA should have based its decision of whether or not to give bonuses on
operating profit or loss. Operating profit or loss would exclude state and federal
funds because those funds are considered non-operating revenue. Operating
revenue is money earned from selling products and/or services. It excludes any
revenue or gains earned outside of the typical day-to-day activities. For
HMRRA, operating revenue includes permit sales, marketing and promotional
revenue and sponsorship revenue.
When state and federal monies were not included in the calculations,
HMRRA had an operating loss of over $4.2 million4 from calendar year
2011 through 2013 but still gave bonuses of over $235,0005.

1

Article 6, Section 38 of the WV State Constitution as amended states in part “No extra compensation shall be granted or
allowed to any public officer, agent, servant or contractor, after the services shall have been rendered or the contract made…”

2

Upon inquiry, a Board member indicated the Board required a positive net income before bonuses were awarded.
HMRRA’s management calculated the total change in cash flow for the year and then added back cash spent on
capital expenditures (i.e. heavy equipment purchases).
3

4

Obtained from HMRRA audited financial statements completed by Gibbons & Kawash for calendar year 2011 and Arnett
Foster Toothman for calendar years 2012 and 2013. Portions of the financial statements can be found in Appendix B.
5
Bonuses for calendar years 2011, 2012 and 2013 were paid in the beginning of calendar years 2012, 2013 and 2014
respectively. During the January 2015 interim meeting, we reported bonus payments close to $220,000. However, the
$220,000 amount was from HMRRA’s budgeted amounts. We utilized HMRRA payroll summaries to determine the bonus
payments actually exceeded $235,000.
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Going Forward
Under new legislation passed during the 2015 session, HMRRA is now
considered a public corporation created as a joint development entity effective
May 31, 2015. According to a legal opinion obtained from a Legislative Services
attorney, HMRRA employees are no longer state employees but would still be
considered public employees and have to follow the Emoluments Clause of the
West Virginia Constitution1. The legal opinion states, “…as a general statement
of law, these public employees (“public servants”) could not be paid bonuses…
for the work that they have performed for the Authority.”
HMRRA has previously stated the decision to provide incentive pay was based
on an Attorney General Opinion. The Legislative Services’ legal opinion states,
“…the Attorney General said that incentive payments could be made to public
employees if those payments were conditioned on a defined event or
circumstance and if such payment was a part of a contract for services
established at the commencement of a person’s employment…”
Additionally, the Legislative Services’ legal opinion states, “…It is also
important that the incentive be reasonably related to the work performed by the
employee. If, for example, the Authority experienced an overall increase in
revenue, distribution of shares of that revenue to all employees might be
unlawful if it could not be demonstrated that each employee did something to
cause or contribute to that increase...”
Recommendations
1-1. The Legislative Auditor recommends HMRRA continue to follow Article
6, Section 38 of the West Virginia Constitution as amended and not issue
employee bonuses. HMRRA ceased awarding employee bonuses after the
bonuses for calendar year 2013 were paid in early 2014.
1-2. The Legislative Auditor recommends HMRRA follow the instructions
from its Board of Directors for business endeavors and utilize audited
financial statements when applicable to business decisions.
1-3. The Legislative Auditor recommends HMRRA consult the Legislature to
determine if it is the Legislature’s intent to allow HMRRA to give bonuses.
If so, the Legislature may modify the statute to clearly allow bonus
payments.
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FINDING 2: IMPROPER ISSUANCE OF VEHICLE ALLOWANCES TO
EXECUTIVE DIRECTOR AND DEPUTY DIRECTOR

In 4 years, HMRRA
improperly paid vehicle
allowances totaling
$66,500 to the
Executive Director and
Deputy Director.

In addition to the
vehicle allowances, the
Director and Deputy
Director spent $52,370
in fuel purchases on the
company credit card.

From January 2010 through March 2014, HMRRA paid its Executive Director
$37,100 and Deputy Director $29,400 in vehicle allowances. HMRRA also
allowed the Executive Director to charge $32,990 and the Deputy Director to
charge $19,380 for fuel purchases on HMRRA company credit cards. The
vehicle allowances were for the cost of using their personal vehicles in lieu of
utilizing company vehicles.
The payment of a vehicle allowance is contrary to the Department of
Administration’s statutes and rules6 in place for both state employee travel and
permissible compensation because there is no consideration of the actual cost of
the employee’s use of the personal vehicle. Fuel expenses were not included in
the allowance, and no information was provided (i.e. – trip/mileage logs) that
could be used to reconcile the amount of travel for business purposes. Therefore,
we cannot determine whether or not vehicle allowance payments and fuel
purchases were utilized for personal trips.
The HMRRA Board improperly authorized a $500 monthly ($6,000 annually)
vehicle allowance for the Executive Director. HMRRA’s payroll department
incorrectly issued the Executive Director vehicle allowance payments on a biweekly basis at a rate of $350 ($9,100 annually). As a result, from January 2010
through March 2014, HMRRA issued vehicle allowance payments of $11,600 in
excess of the amount approved by the Board for the Executive Director.
Additionally, the Executive Director spent an average of $647 per month on fuel
purchases. The high dollar amount of fuel purchases may have been due, in part,
to the Executive Director’s distance between his home in the Charleston area and
HMRRA’s main office in Lyburn (approximately 125 miles round trip).
Table 1: Executive Director’s Vehicle Allowance Payments & Fuel
Purchases from January 2010 through March 2014
Calendar Year Vehicle Allowance Fuel Purchases
Total
2010
$7,700
$6,788
$14,488
2011
$9,100
$8,327
$17,427
2012
$9,100
$8,371
$17,471
2013
$9,100
$7,838
$16,938
20147
$2,100
$1,666
$3,766
Total
$37,100
$32,990
$70,090
Beginning in calendar year 2011, HMRRA began issuing vehicle allowance
payments on a bi-weekly basis at a rate of $350 ($9,100 annually) to the Deputy
Director. These payments were not approved by the Board. As a result,

6

The “State Travel Policy” governs travel “for state officials, employees and non-employees.” The Travel Policy
makes clear that “reimbursement will be made at the prevailing rate per mile established by the Travel Management
Office… This rate is intended to cover all operating costs of the vehicle (including fuel, maintenance…) and no
additional reimbursement will be made.” (emphasis added)
7
After March 2014, the beginning of our initial audit, the HMRRA ceased vehicle allowance payments to both the
Executive Director and the current Deputy Director.
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HMRRA’s payroll department issued $29,400 of unapproved vehicle allowance
payments to the current Deputy Director during calendar years 2011-2014.
Additionally, the Deputy Director spent an average of $497 per month on fuel
purchases.

The HMRRA vehicle
allowance payments to
the Deputy Director
were against State law
and also not approved
by the HMRRA Board.

Table 2: Deputy Director’s Vehicle Allowance Payments & Fuel
Purchases from January 2011 through March 2014
Calendar Year Vehicle Allowance Fuel Purchases
Total
2011
$9,100
$5,140
$14,240
2012
$9,100
$6,247
$15,347
2013
$9,100
$6,165
$15,265
7
2014
$2,100
$1,828
$3,928
Total
$29,400
$19,380
$48,780
Going Forward
Under new legislation passed during the 2015 session, HMRRA is now
considered a new public corporation created as a joint development entity
effective May 31, 2015. Due to this change, HMRRA does not have to follow
the Department of Administration’s travel policy. Therefore, the HMRRA Board
can now authorize vehicle allowances.
Recommendations
2-1. The Legislative Auditor recommends HMRRA determine whether future
use of a company vehicle is more cost beneficial than use of a personal
vehicle.
2-2. The Legislative Auditor recommends HMRRA only issue vehicle
allowance payments in the amounts approved by its Board.
2-3. The Legislative Auditor recommends HMRRA require employees to
complete trip/mileage logs that could be used to reconcile the amount of
travel to ensure vehicle allowance payments are not in excess of the
amount needed to conduct state business.
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FINDING 3: HMRRA IMPROPERLY APPLIED THE
COMMUTING RULE FOR COMMUTING FRINGE BENEFITS

The HMRRA improperly
utilized the Commuting
Rule for 24 employees
for commuting in a
company vehicle.

IRS

Between January 1, 2013 and June 30, 2015, HMRRA improperly applied the
Commuting Rule8 from the Internal Revenue Service (IRS) Publication 15-B
Employer’s Tax Guide to Fringe Benefits9 to calculate the value of company
vehicle use for commuting for 24 employees.
Misapplication of Commuting Rule
IRS Publication 15-B stipulates that in order for the employer to use the
commuting rule, the employer must “…establish a written policy…” prohibiting
an employee from using “…the vehicle for personal purposes other than for
commuting10 or de minimis personal use….” HMRRA has no such written
policy and, therefore, is ineligible to use the rule.
Recommendations
3-1. HMRRA should issue amended W-2s (Form W-2c) for three years if any
employees’ W-2 amounts were reported incorrectly.
3-2. The Legislative Auditor recommends HMRRA create a written policy for
commuting in a company vehicle that specifically states the HMRRA does
not allow employees to use the vehicle for personal purposes other than
for commuting or de minimis personal use. This would allow HMRRA to
utilize the commuting rule when appropriate.

8

The Commuting Rule is outlined in IRS Publication 15-B allowing the employer to assess the employee $1.50 per commute
($3.00 per day) from their place of residence to their assigned duty station.
9
When assessing fringe benefits for commuting purposes the employer is required to report personal use, including
commuting, of the vehicles as a taxable fringe benefit by including the calculated amount in gross income.
10
The IRS Publication 15-B defines commuting as “from home to work or from work to home.”
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HMRRA failed to
consider cost when
awarding the legal
services contract.
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TO

IMPLEMENT

A

PROPER

BID

As previously reported during the November 2014 interim meetings, HMRRA
would be considered a state agency and therefore should have followed the
Purchasing Division guidelines11. HMRRA had canceled all existing contracts
by January 2015 in order to properly bid out the services as required by WV
Code and the Purchasing Division. HMRRA solicited bids for its legal services
contract in April 201512. The legal services were to be provided from June 1,
2015 through May 31, 2018.
The bid evaluation process utilized by HMRRA failed to eliminate the
appearance of favoritism because HMRRA awarded the contract to its prior legal
services provider, Shaffer and Shaffer, Attorneys at Law, without evaluating all
relevant factors, including cost, before awarding the contract.

HMRRA failed to
implement a proper bid
evaluation process that
considered factors other
than interview
responses, including
price and qualifications.

In May 2015, HMRRA received two bids for the legal services contract, one
from Ernest F. Hays, II, Attorney at Law and one from Shaffer and Shaffer,
Attorneys at Law. The proposal submitted by Ernest F. Hays, II, Attorney at Law
was $200 per hour for the principal attorney assigned to the account and would
charge “$100 per hour for travel and other related travel expenses when
required.” The bid submitted by Shaffer and Shaffer, Attorneys at Law was $225
per hour for the principal attorney and Shaffer may utilize three other attorneys
who charge either $200 or $190 per hour. Shaffer also charges $75 per hour for
paralegals.
In May, HMRRA held interviews with both Ernest Hays, II and Shaffer and
Shaffer. However, all but one13 interview question was the same as questions
answered in the initial proposals. HMRRA Board members participated in and
scored14 the interviews. HMRRA then compiled a score tabulation sheet and
awarded15 the contract to Shaffer and Shaffer based on a higher total interview
score.
HMRRA stated the selection was based on qualifications and interview scores.
There is no evidence HMRRA implemented a proper bid evaluation process that
considered all relevant factors, including bid price. Additionally, based on the

11

In January 2015, the Legislative Auditor reported HMRRA was a spending unit of the state government and was
required to follow the Purchasing Division’s guidelines regarding the purchase of goods and services. However,
HMRRA was unable to utilize the Purchasing Division for purchases over $25,000 because they were unable to gain
access to the wvOASIS system. Under HMRRA’s new Code section, they do not have to follow the Purchasing
Division’s guidelines.
12
HMRRA issued a Request for Qualifications (RFQ) for Legal Services that stated, “All proposals will be reviewed
and scored by a committee of the Board of Directors. The Committee may choose to interview two or more of the
Respondents prior to making its selection.” The RFQ also outlined the required contents of the proposal and the criteria
for review and selection of the proposals.
13
The only other interview question was, “Is there anything you would like to tell us about your qualifications that
you feel the committee should be aware off [sic].”
14
There were a total of 10 points available for each interview question.
15
Shaffer & Shaffer accepted the offer for the contract on June 5, 2015 for the period July 1, 2015 - June 30, 2018.
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bid proposal responses provided by Ernest Hays, II, there appears to be no
evidence the attorney was not qualified to provide legal services to HMRRA.
When examining and evaluating bids, all relevant factors16, including cost,
should be considered. In order to make a proper and unbiased evaluation, each
factor should be assigned a weighted value based on importance17 before
selecting the winner of the contract.
Going Forward
During the 2015 Legislative session, HMRRA’s Code changed and it is now
considered a public corporation created as a joint development entity in Chapter
20, Article 14 of WV Code which went into effect May 31, 2015. According to
the new Code, HMRRA must solicit bids for purchases reasonably expected to
exceed $25,000 in one year18. The Code section also states, “After all bids are
received, the authority shall enter into a written contract with the lowest
responsible bidder; however, the authority may reject any or all bids that fail to
meet the specifications required by the authority or that exceed the authoritys
[sic] budget estimation for those commodities or services.”
It was impossible to determine a low bidder for the legal services contract
because of an unknown amount of travel costs and differing per hour rates for
multiple attorneys and paralegals. Therefore, going forward, HMRRA could not
award a legal service contract without having a way to determine which vendor
is actually the low bidder.
Recommendations
4-1. The Legislative Auditor recommends HMRRA establish a proper method
of evaluating bids received for goods and services. The evaluation should
include all relevant factors to the contract and weight17 each factor
according to importance.

16

Other relevant evaluation factors may include: prior experience, including past performance; personnel
qualifications, including technical excellence; and management capability, including schedule compliance.
17
A bid evaluation process should assign a set number of available points to each factor, then each vendor is awarded
points based on their proposals, interviews, etc. up to the maximum number of points set for each factor. Once the
scores are totaled, the vendor with the most points is awarded the contract. See Appendix J of the August 1, 2015
revision of the Purchasing Division Handbook for more information on a bid evaluation process.
18
For the years 2013, 2014 and prior to this contract in 2015, Shaffer and Shaffer received over $25,000 each year.
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APPENDIX A – AUDIT INFORMATION
AUTHORITY
The audit was conducted pursuant to WV Code §4-2-5, as amended, which states the Legislative Auditor
has “the power and authority to examine the revenues, expenditures and performance of every spending
unit of the state government and for these purposes shall have the authority, by such means as are necessary,
to require any person holding office in the state government or employed by the state, to allow him to
inspect the properties, equipment, facilities and records of the various agencies, departments, subdivisions
or institutions of the state government for which appropriations are to be made or have been made,
either before or after estimates therefor are submitted, and before, during and after the sessions of the
Legislature. Refusal of any person to allow such inspection shall be reported by the Legislative Auditor to
the committee.”
During the 2015 Legislative session, HMRRA’s Code changed and it is now considered a public
corporation created as a joint development entity in Chapter 20, Article 14 of WV Code which went into
effect May 31, 2015. This Code section states, “If the authority receives any funds from the Legislature by
appropriation or grant, the Legislative Auditor shall have the power and authority to examine the revenues,
expenditures and performance of the Hatfield-McCoy Regional Recreation Authority and for these
purposes shall have the power to inspect the properties, equipment, facilities of the authority and to request,
inspect and obtain copies of any records of the authority.”
The Post Audit Division of the Office of the Legislative Auditor is organized under the Legislative Branch
of the State and the audits are reported to the Legislative Post Audits Subcommittee. This organizational
structure has historically allowed the Division to be organizationally independent when audits are
performed on an agency, Board, or program of the Executive Branch of the State.
This communication is intended solely for the information and use of the Post Audits Subcommittee, the
members of the WV Legislature, management of HMRRA, and WV taxpayers. Once presented to the Post
Audits Subcommittee this report is a matter of public record and its distribution is not limited. The reports
are designed to assist the Post Audits Subcommittee in exercising its legislative oversight function, to
provide constructive recommendations for improving State operations, and as a report of agency activities
to the WV taxpayers.

EXIT CONFERENCE
A draft of the report was sent to HMRRA management on August 25, 2015 and the exit conference was
held on September 2, 2015.
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APPENDIX B – HMRRA AUDITED FINANCIALS
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APPENDIX C – HMRRA MANAGEMENT RESPONSE
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