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To the Joint Committee on GovEnment aod Finance:

In compliance with the provisions ofthe West Virginia Code, Chapter 4, Article 2, as aEetrde4 we
have examined the accolEt ofthe Public I-aud Corporation.

our examinatiotr cove6 the period July I, 1999 tbrcugb June 30, 2002. The results of this
examinatiou are set forth on the following pages of this report However, only the filaacial
statemerts for the yeaB ended Juoe 30, 2002 ad June 30, 2001 are included in this repod- The
filancial stat€mEnts for the year ended June 30, 2000 are included in our work papers.

Respecftlly subnitted,

ve Post Audit Dvision
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WEST VIRGINIA DIVISION OF NATURAL RESOURCES

We held an exit conference on April 3, 2003 with the Executive Secreary of the Public Land

Coryomtio! ard ofier rcpresentativ$ of the West Viryinia Dvision of Nafifal Resouc€s. All

findings and recommendationa were reviewed and discu$sed The above officials' responses are

ilcl uded in bold atd italics itr the S, hrnrry of Findings, Recorurendations and Responses and after

our recommendations in the General Remarks section ofthis reporl

PIJBLIC LAIID CORPORATION

E)(ITCONFERENCE
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WEST VIRGIMA DIVISION OF NATURAL RESOI-IRCES

PUBLIC I,AND COR.PORATION

INTRODUCIION

The Public lrl]d coryomtion was established as 8 unit ofthe West virginia Dvision

ofNatural Resources by an Act oflegislature in 1988. The Public land CorpomtioD was created

as a public benefit corporafion to hold for the Shte of West Vtginiq the title to tbe b€ds ofthe state

riven, ueeks, and streams; and !o hold the title to aU State lards which are not by law vested in any

other state aggncy, instihttioG or departrnenL

The Public lald Corporatioo is govemed by a board made up of three Ex ofEcio

members and two menbers who arc appointed by the Govemor. The tbree Ex Officio memb€rs arc

the Direcmr of the Dvision of Natural Resources who serves as ChairEa! of the Boand, the

Commissioner of the Division of Culture and History, and the Commissioner of the Bureau of

Commgrce. The two appointed members of the board serve bglms of four years.

Meetings are held aJ the dissretion of the Chaimsn, howeve! if tbrce members of the

board submit a wdtten request for a meeting it is the duty ofthe Chaiman to schedule a meeting. If

for any reason a member ofthe board caonot attend the meeting, that member may appoint someone

else to a$end the me€tiog in hisfter place.

The provisions of Chapter 20, futicle 1A of the West Virginia Code empower tbe

Public land Colpomtio! to acquirc, by purcbase, lease or other agreement, any lands necessary and

required for public use; acquire by purchase condemnation, lease or agreement, rcceive by gifts and

dsvis€s, or exchange, rightsof-way, easements, waJers and minerals suitable for public use; sell or



exchallge public laods; seu, pulcbrse or excha[gp lauds or stuEpage for the purpose ofconsolidsting

lands under State or Federal goverDment a.lm in ifltFtion: negotiate aod effect loans or gants from the

govemment ofthe United States or any agency thereof for acquisition and development ofsuch lands

as may be authorized by law to be acquired for public use; and expend the income from the use and

developmeDt of public lands.

Finally, since the Pubfic land Corporation holds the tide to beds of all navigable

rivers, oeeks and streams io West Virginia, they also cootlol the drcdging ofsand, gravel, and coal

from these beds. The Public Iand Coeoration also lease areas ofthese beds for the exploration of

oil" gas, and other minerals; gant dghts-of-effiy !o govemnental agsncies, companies, and

individuals !o cooduct construction on and arormd the watgrwe)6; grant rights-of-way in oder to sross

the waterways with such things as pipelines, underground cables, and overhead power atrd @lephone

lines; aud the Public land Corpomtion also eders into large steam structure agre€ments in order for

bridges, dems, docks, culverts, and other structwes io be builL
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WEST VIRGINIA DTVISION OF NATIJRAL RESOIJRCES

PIJBLIC LAND CORPORATION

BOARD MEMBERS AND STAIT'

AS OF JUNE 30, 2002

Ed Flamrick, Dile.tor
Dvision ofNatural Resourc€s ............. .. chairuaIl

A1is8 L. Beile, Conmissioner
Bureau of Commerc€ Ex officio

Nancy P. Herholdt, Commisqioner
Dvision ofculture and Hisrory . . . . . . . . . . Ex OfEcio

Dr. JaEes Varcuqdy Citizen MembEr

Steve Psrdue . . . . . . . . citizEn Member

James H. Joneg Chief
OfEce ofReal Esate Managemert

Dvision of NatEal Resources
(RetiGd 04101/02) ...... Executive Seqetary

Bemard Dowler, Deputy Drcator
Dvision of Natural Resouces

(04101/02 - 06130102) Acting Execufir€ S€setary
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WEST VIRGINIA DIVISION OF NATURAL RESOURCES

PIJBLIC I.AND CORPORATION

SUMMARY OF FINDINGS. RECOMME}IDATIONS AND RESPONSES

Lack of Effecdve Sysbm of Internsl Cortrols

1. During the course of ouI exFminFtioq it became apparcnt to us, based on the observed

rcncompliance with the West Vbginia Code, tbe Pubtic I.and Co+omtton (PLC) did no1

bave a! effective systEm of intemal contlols in plac€ !o €nsue compliance with applicable

State laws! rules and rcgulations. We be[eve an effective system ofintemal controls would

have elerted managemEnt to these violatiols at an earlier date and allowed more timgly

core€tivg action.

Audft ors' Recommendador

We recommend the PI-c colI]ply with Chapter 5A, tuticle 8, Section 9 of the West Vtginia

Codq as amended and establish an effective Bystem of int€mal controls that vriU serve !o

alert managemEnt to areas of loncomplialce as lotgd iq this r€porl

Agenc.v's RdLonse

Ihe PLC c culs w&h the recommendotlon" (see pa€Bs 1l-13)

Cabwayllneo State For€$t - Coal Lease

2. The PLC did not bave effective modtoring prcc€dues io place for the Cabwaylingo State

Forwt Coal t€ase and inconectly depos.ited $200,000 oflease royalties ifio a Prc account

which should have been deposited h ar appropriale accouut oftbe West Viginia Dvision

of Natural Resouc€s (WVDNR).
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AndltorF Recommendador

We recommend the PIf establish effective moniloring procedures with re$p€ct to the

Cabwaylingo Coal I-eas€ as they are authorized under the terms ofthe l€ase Agreem€nt !o

ensure the State is rcceiving the Foper royalties due rmder the agreemenl Also, we

reconnend the PLC comply with Chapter 20, Article 1A, Sectiols I aud 3 ofthe rlr'est

Virginia Code and deposit all royalty paymenb into ao appropriate account ofthe WVDNR.

l-astly, we rccommsnd the PLC refirnd $200,000 to the wvDNR witb r€spec1 !o the

Minimum Amual Royalties paid under the Cabwaylingo Coal l,ease which bave bee!

ilcorectly deposited inlo the Prc - Pbnning and Developrent Accoutrt

Agerrcv's R45,aonse

The PLC belleva the Csbwoy@o Coa.I Lesse ls belng prope y occounudfon We also

beueve passage of EB. 2512 by the 2003 l4lslaturc wU help aUevlsle the monltodng

/rorrerrs. (S€€ pages 13-18)

Lq[d Sale Tiansqcdons

3 . The PI-c Boed did not approve the appmisers us€d to value land which was b€ing sold.

Audltors' Recolr.Eetrdstlotr

we recornnend the Prc comply with the provisions ofchapter 20, Article I A, Section 4(d)

of the west Virginia Code and have the PI-c Board approve the appraisers used to value

land being offered for sale.

ApenE's Response

The PLC bellevd the Reql Est&te Msnagement Se.don dofappralser ,rcca the crfierlo

of atndeperulence' beaaute he does not v,o* for the agencl8 lor whom the appralsals

were petorrned. (See pages 18-20)
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Oll a[d cas Lease

4. A Prc lease for oil and gas prcductioo at certain points alorg the Ohio fuvsr has 700

additional acre6 le€sed beyond the nunber ofaqes authorized by the PLc Board; the bonus

payment accoding ,o t]Ie le3se differs from the anount set ilr the Bid Prospectus, the

lessee's actual bid and the information prcsented !o the Prc Board when the lease was

approved; a Performanc€ Botrd i8 lot i! effect with respect to the l€ase a8 required in the

L€ase Agrgenenq anq the Prc do€s not have adequate proc€dttres h place to monitor lease

compliance including the factors used !o calculate the rc)zlty amounts alrd their timely

submission by the Lessee.

Audftors' RecoEmetrdador

We rccommEnd the PLC establish effective moniloring proc€duEs crith respect to the

Cabwaylingo Coal lcase as th€y are authoriz€d urder the tems ofthe Lease Ageement to

eDsue the State is rec€ivilrg the proper myalties due under the agreeEenl Also, ll,e

rccommend the Prc comply with Chapter 20, Article lA SectioDs I ard 3 of the West

vLginiacodeand deposita[ royaltypayments intoan apprcp ate accouut ofth€ wvDNR

Lastly, we recommend the PI-c refirnd $200,000 to the wvDNR with rcspect to the

Minimum Annual Rq/alties paid under the Cabeaylingo Coal l€ase which bas been

inconectly deposited into the Prc - Plardng and Devclopment AccounL

AeenE's Rdponse

The PLC flA tsk lor a lEfomt tce bond lrom the l6see anl strengthen llttemal

confiols over le$a hy fuoeJoplng compll&nce montrtrb g procedar^. We belleve

psssogeolE B.2512proeues opporatnht ro ttnprove lhe monltorlng oflease compllance

lncludlng the calcwlalon of royaw smoana. (See pages 2G2O
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LegCslattve Rules for Land Sales

5. The PI,c bas lotpromulgaled rules and regulations for conducting land sales,land tru]sfels

ard land exchanges as required by State law and as was recoI]lmended in a September 200 I

Ieport by the Performance Evaluation and Research Dvision (PERD) of the Legislstive

Auditor's Ofnce.

Audltorg' Recommendador

We concur with PERD's fi|xdi[g ard we recommend the Prc comply with Chapter 20,

Afticle lA, Section 4(D ofthe We,stviBinia code aod promulgate rules and regulafions for

conductilg public land sales by competitive biddiag, modiEed competitive biddilg ard

dircat sales.

Asq,cv's R?5nort.te

The PLC concu6 and L'lA submv proposed n 16 to the Lqlsl4dte Rulenaung and

Rev|ex' Commttue prlor to the Augtltt 2003 deqdlttte. (Se€ pages 27 ald 28)

Rovalt.v Collectlons Not Adedu8telv Mopltor€d

6. The Prc does not have ar effectivg syst€m in place to e!$ue fair ald accurste repoftilg of

royElties due the State undEr the various leas€s affecting oil and gas; coel; an4 sand and

gEvel prcduction.

Aurlltors' Reconmerdadotr

We recommeud the PLC develop a s'€tem of iqtsmal contols over royalty collections !o

gDsure accurate reporting by lesse€s4icensees.

Agenq's Rd,lo,.se

We concltr ,'tth the rccom.rnendqdon ond x'e hqee slsrbd takbtg steps tg lmprwe the

system oter monlltrtrtg royltles. (S@, pages 28-30)
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StardardE for Lard Appralsals

7. The standsds used by the Prc to detemine the fair market value oflaod being sold are not

the same as the sbadsrds prescribed in Sa& law.

Audltors' Recommendsdotr

We recoEmend the PI-c 8sk the West Viryinia reeislaturc to aEend the provisions of

Cbapter 20, Aficle lA ofthe West Vfginia Code !o reflect the updated version of(2000)

ofthe 'Unifom Appreisal Stardsrds for Fedsral lard AcquisitioDs * or, ifthe preceding

sbndards arc not applicable, anend tle W€st Vfginia Code to reflect the appropriate

staodards.

AsenE's Rdponse

We qncur ond re wlll ssk the W6t Wrylnlt Lqbltaue ,o omend the provlslo$ of

ChaW 20, Ardck 1A of the Wd nrgbla Co.Ia (S@,pag330-32)

No <Snedfc Wrltten Flndlng of Facf' for Land Donadonc

8. We believe the PLC does not provide a 'specific writlen fitding of fact" as rcquired by

State la', whEn land is donated by State agencies !o political subdivisioDs ofthe State which

sets out why such a hansf€[ is in the best ilterEsts of the PLC and the Slate.

Audltol3 Recommendatlon

We Iecommend the PLC conply with Chapter 20, Article lA, Sectio! 4(d) and perform

appraisals, as well as, Fepare'specifc \*ritien fudingF of facf shting the reasons why

lald is being transfened at less than fair market value and why such traosfer would be in

the H interests oftbe Stale.
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Asencv's R6po&te

The PLC beuzt$ lr k Lt compllarce wfrh the requlremer,a ofchsplet 20, Ardcle 1A,

Se.don 4(d) of t*e W6t nrElnla Code (See pages 32 and 33)

Hearlpg Notlces

9. The PLC'S notice annomcing a public hearing for a land sale, excbange or traDsfsr does not

include the reason for the sale.

Audltors' Recommendadon

We recommend the PLC comply with ChaptEr 20, Article 1A, Sectio! 5 of the West

Vtgmia Code.

Apentv's RdDonse

We concu wah the rccomnetuldlon and wU lnclade ln pabllc ,totlc6 the reqsons for

lhe sale or trottsler es provued lr. the "Wedfrc wrtten f ng offad" (Se€ page 34)

No Wrlfen Agreements for Land Sale Transecdons

10. The PI.c does not mahtain written aqecments for land sale transactioDs.

Audft ors' Reconmendadon

We recoDm€nd the PI.c maint in s.rittsn ageements for lelrd sale servic€s provided to

State ag€ncies.

Aeaq's R?5',onse

we concar wfih the recommenddlan thd tJte oREM/PLC Dulrnaln wrttlett W@rnenb

tor IruI sok serelg provued to strte sgendes, (See pagps 35 and 30
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WEST VIRGINIA DIVISION OF NATURAL RESOURCES

PUBLIC LAND CORPORATION

GENERAL REMARKS

INTRODUCTION

We have completed a post audit ofthe Pubtc Irod CorporatioD" The audit coverEd

the period July I , I 999 tbrough Juoe 30, 2002.

SPECIAL REYEIII-IE ACCOTJNTS

During the audit pedod, the Public land Corpodtion op€rated ftom the following

apFopriated sp€cial revenue accounts:

AccountNumber D€scrlpdon

Plaming and Developmenr Fuud:

3205-001 ......... Pe$on8l Seryices
3205-0&1 ......... Annual Lrcrement
3205-010 . . . . . . . . . Employee Benefitg
3205499 ......... Unclassified
3205-UO .. .. .. .. . Cssh Contol

COMPLIANCE MATTERS

Chapter 20, Article 1A ofthe west virginia code geneElly govems tle Public l,aod

CoQorarion (PLC). We resEd applicable sections ofthe above plus other applicable chapters, articles

and sections ofthe West Vtginia code as they pedain to fiscal matters. our fudings are discuis€d

below.

Lack of Elfe€tlve Svstem of Intemsl Controls

During the course ofour post audit, it b€came apparent !o uE based on the observed

noncomplianc€ with the West Vtginia Code, the PI,c did not havc ao etrective syslem of intema.l

-l I-



controls i! place to ensue compliance with applicable State laws. Chapter 5A. Anicle E, Section 9(b)

of the V/est Virgiaia Code, as amendeq stales in pafi,

"The head of each agenry sha[:

. . . (b) Male and nainiai! records conrqining edequate and proper
docu-mentation of the organization, firnctions, policies, deciaions,
proc€ducs aod Bsential hansacrions ofthe agency designed to furnish
information lo protect tbe legal and financial rights oftlte stale and of
peNons dtectly atrecled by the agEncy's activitie, . . ."

This law rcguircs tbe agency head to have h place an etreciive syslem ofiqtsmal contols in the form

of policies and procedures set up to ensure the agency operates iD complialce q'ith the laws, rules and

regulations which govem it.

Dudng our audit ofthe Pl,C, we fourd the follo'ring noncompliance with Stale laws

or oltrer rules and regulations: (l) The Prc did not have effective monitoring Foc€dwes in place

for the Cobwaylingo State Forest coal l4ase and inconectly deposited $200,000 oflease royalties

inlo a PLc accout *'hich should have be deposited in ao appropriate account ofthe West Vtginia

Dvision ofNanrlal Resourc€s (WVDNR); (2) The PI-c Board did not approve the appraiserB used

!o value lald which was being sol4 (3) A Prc lease for oil and ga8 productio! at cqtaiq points

along the Ohio River has 700 additional aqes leased beyond the nlmbq ofacr€s authorized by the

PLC Board the bonus payment aacording to the lease differs from the anomt s€t in the Bid

kosp€ctus, the l€rsee's acoal bid and the information presented !o the Board when the le€se was

apprcved; a Perfomarce Bond is not iq effect witb rcspect to the l€ase as required in the I-ease

AgEemenq an4 tle Prc do€s not have adequate procedures in place to oooilor lease compliance

including the faclors used to calculate the royalty amotmts aod their timely submission by the kssee;

(4) The PLC brs not Fomulgated rules and regulations for conducting lal]d sales, lald tsansfers and
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land exchanges as required by sale law and as was recoEmended in a september 2001 report by the

PerforEance Evaluafion and Research Dvision (PERD) ofthe kgislaliye Auditq's Office; (t Tbe

Prc does not have an etrective systern in place to ensure fair ard accurate reporting ofroyalties due

the State under tlle various leases affecting oil and gas; coal; sad and gravel prcductioq (O The

standards us€d by tbe Prc io de&rmine the fair market value ofland being sold are nor the same as

the standards prescribed in State law; (7) we believe the Prc does not Fovide a "sp€cific pritlen

fuding of facfl as requir€d by State law when land is donated by State agenci€s !o politic€l

subdivisiols ofthe State whicb Bets out why such a transfer is in the best inlerests of the PIC ald the

State; (8) The PLc's notice announcing a public headng for a land sale, exchange or ft"aasfer does

not include the reason for the sale; (9) The Prc does not maiqtain written agresment8 for land sale

traisacnons.

We recommend the Prc comply c/ith Chapter 54 tuticle 8,S€cdon 9(b) of the West

Viryinia Code, as amende4 and establish an effective s],stem of intemal cootrols that will seree !o

alert menrgerhent to areas of noncomplianc€ as ooted in thi8 repod

Asaaq's Rdponte

We ctncar wfih the recommenddlon thd the Ofrce of Real Eslate

MansgemenuPublla larul Corpordlon (OREWPLC) qtabllsh a morc6e.cdeesysten ofb ternol

ctnlrols thd wA sene to alert managenrent to the ueas olnoncmpllarce as ,toud bs thls rqorl

Cabwaylltrgo Statr For€st - Coal Lease

The westvfginia Division ofNatural Resor.rc€s (WVDNR) thrcWh the Public knd

Corporation entsed into a I€ase Agreement with vaotage Mini[g company on August 1 l, 1 999 for

the development alxd mining of certain coal reserves under Cabwaylingo stste Forest located in
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Wayne County, west Virginia which is refered to hereafter as the Csbwaylingo Coal Isse. During

the course of our post audit, we examined tle lerms of the cabwaylingo Coal Lease aud the royalties

paid the Staie during the period July I , 2000 - Janvry 17 , 2003.

our testing of revenug ttansactions atrd rsvie]l ofevents occuring after June 30, 2002

revealed thal two deposits totalirg $200,000 were made to the PLC'S PIaD[ing and Developrnent

Account (3 205) representing the Minimum Amual Rolalty of $ I 00,000 due mder the Cab\taylingo

Coal l€ase during the period August I I , 2000 - August 10, 2002. Upon inquiry ofrepresentatives

of the Prc and wvDN& we derqmined the rolalties due uqd€r the cabwaylingo Coal Iss€ were

not been beilxg effectively monitored m ensue the State was rcceiving the amount of money due

lmder the terEs ofthe t€as€. Specificauy, the cabwayliDgo Coal Lees€ provides in Article Ten :

Lessee covenant8 and agrees to pay, when due, all loDnagg royalty or
all minimuo annual royalty and all other payments to be made by
Lesse€ to Lessor ulder the terms of this I-€ase, without notic€ or
deEan4 !o Lessor at sucb place ald irr such proportions as hereinafter
proyided

l€ss€e agrees to keA true and faithfid accoudr ofall coal mined aqd
shipped by it from tbe 'I.€€sed Premises", and !o rcnder to I-essor oD

or beforc the 25s day of each montl a statement showing the ioD8

nhed ard shipped fiom the "I-eased kemises" during the preceding

mooth.

L€sor shall have the rlght to t$pect the books and rmrds of
L€*se€, and any otler related compary thereof, rel&tlng to the coal
to be accourtd for hereutrdero hcludlng welght reports of the
rsllroed or other carder by whlch such coal may be shlppeE and
also to lnsp€ct the "Leased Premls€s' and Lcsseete operadons
thereon aDd L€s€e's maps thereof ard to trke measrremerts of
coal ultred thereon, snd of ertrles, mhlng-ways, etc.; provlde4
however, tlat ln so dolng the work of the L€ss€e shall not be
unnec€ssarlly lrterfered stth. . . ." (Enphasls added)
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The I-essee began submitting montt y reports !o the Prc as rcquircd uuder the kase

Ageement beginning in Februzry 2002. We werc told the only monitodng prcc€dues performed

with rBpect lo the Cabwaylingo Coal l€ase was !o eDsure the rquircd monthly repofting was being

perfomed and ar le€st the Minimum Amual Royalty due under the agesment was bcing paid in a

timely frshion- The monthly reportr submiaed by the kssee and made available to us indicated the

Mining PerBit for the Cabwaylingo Coal l€ase l^,as not active which would make seDse as ody the

minimu! $ 1 00,000 annual royalty was being paid. However, we were told the WVDNR and Prc

had not availed thenselves of the moniioring provisions as s€t forth above and visited the "t eassd

Prmises" !o coDfirm that no minilg activity rr"s aoming nor had they coDtact€d tbe west viryillia

Division of Environmenhl Prolection (WVDEP) in order to assule theEselves that the a.eas€d

Premises" were not being actively nined We beleve either visiting the "Leased Premises" on a

periodic basis or confirming ttre status ofthe Mining Permit v/ith the WVDEP are prudent moqilodog

procedures which should have b€sn perfom€d since the tessee was rcpoding no Foductioo rctated

to the lease. ln light of this, we coffacted the t ga!, wv office of tbe WVDEP and confrned the

Mining Permit in question was inactive aod no coal prcduction activity was occurring.

In additioo, we observed the Minimu! Annual Royalty paynents made under the

Cabwaylingo Coal Lease during the last two fiscal years totaling $200,000 bad betn incorrectly

dsposited i!!o the Prc - Plenni ng and Development Accout (3205). We believe any monies dedved

from the Cabwaytingo Coat Lease should be deposited inlo alr spFoprialr account oftbe wvDNR

because the WVDNR owls Cabwaylingo State Forcsl We reached our determinalion as !o the

owner8hip of Cabwaylingo Stab Forest bas€d oD a review of the various deeds making up

cabs,aylingo State Fon6t specifcaUy, s'e were supplied witi a total of I I diffeFnt deeds rnaking



up \€rious t|acts of cabwayljlgo stale Forest and we observed that all of these deeds are between

various individuals ald the WVDNR or the conservation Coomission of West Virginia which

previouslyperformedthe frmctiolsofthecurrsntwvDNR Aacodingly, we believe the PI,c should

rcfilnd the $200,000 to the WVDNR

Income eamed by the PLC is prescfib€d ill chapter 20, Article 1A, Section 3 ofthe

West Vi€inia Code which stales in pafl.:

(6) Expend the income ftom the use aod dsvelopment ofpublic laod8
. . . (C) obtaiq gBDts or Eatching moneys available from the
govemraent of the United States . . . The corporatioD shall bave
suthority to enter irto le€ses for the development and ext@ation of
mineraLs, including sand and gravel, except a8 otherwise circumscrib€d
herein. The corporation shall reserve tide and ownelship to the
nineral righb in all cases . . . .

The definition ofpublic lalds, as Bet out itr Cbapler 20, tuticle 1A, Section I ofthe West Virginia

Code, statls in part,

". . . (c) The corpodtion shall be vested with the tide ofthe state of
west vLginia in public lands, the title to which now is or may
hereaffcr become vested in the state ofwest viryinia by reeson ofany
law goveming the tide of lands of the state: ProvldeE Tbat those
landr for whlch tltle ls spedncaly vested by law h other state
agencles,l.rstlhrdors ard deparhen8 shall conthue to be v€rted
ln srch state agencl€8, lnstltndotrs and deparments"" (Emphasis

added)

On July 25, 2002 and August 9, 2001, the PI,c nade separate $100,000 dQosits into tbe PLc -

PlFnning and Development Account (3205) for tie coal ro)alty relaftd to the Cabwaylingo Coal

Lease. we also noted cosl royalties from the Cabwaylingo Coat Lease wsre previously deposited

into the Lands, Milrerals, and Special Projects Acc.unt (3239) ofthe wvDNR dllring fiscal years

2001 and 2000.
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We recomEed tbe PI-C establ ish effective monitodng proc€dues *'ith rcspect to tbe

Cabwayliogo Coal I€€se as they are authorized under the berms ofthe Isse Ageement to eDsure the

State is receiving the prcp€I royalties due under the agreeEenL Also, we rccommend the PLc

coEply with Chapter 20, Article lA' SectioDs 1 aod 3 of*le west Vi€inia Code aod deposit all

rcyalty pa),ments into an apFopriate accourl of the WVDNB. Lastly, we recoEmendthe PI,c refimd

$200,000 to the WVDNR udth respect to the Millimur Annusl Rolalties paid under the Cabwaylingo

coal Lease wbich have been incon€ctly deposited iqlo the Plx - Planniag ard Development

AccouDL

Asenq's RdttonEe

We dU not concar n'lth yoarfrndtng thd oREM/PLC coau hsvevlstted the le&sed

prcmlsd on a pqlodlc b46,h snd confrrmed the st,itt,,r of the mbw opersdons. Thls ls 4 .Ieq

mfute operutlon and the mhe openlng ls locaed severul mlla dlstantlrom the leased Cobt'ayllngo

Strtz Ford prope4t People ta'ho n'o* or vba thb lor6t lsdltty on a dally basls would wt be

owarc lfunderyround mlnlng operdons werc bdng conduded on the lcLsed qcreoge

We Mlew that the possage o! H.B. 2512 Q003 LqlslatO wA help suevlate thls

problen EB. 2512 aUows OREWPLC to empb! b deperdent qadtbrs lo peiodlcqw reelei' tlre

sccouna or boob of q l6see to detenlne leeJe compllanca

In 1989, the Lqlslot Ee ln E B. 2241 comblned lhe luncdons ofthe PttbUc I'arul

Corporstlon and the lard snd Rea.l Eslote Ofice of W61 Wttl4 Dlvlslon ofN&trsl R€5,ourc€s.

See Chswr 20-lA oltd Chsptcr 20-1A-9.

Hor to 1989, accoant 3239 was cteated as a second operdng accauntfor Dtvlslott

of Naural Raources Reat Estde transscdotLe Account 3205 v,as esl&hllshed to h4wlle fubuc

Iand Co rpo rodon fiaLsscdons
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It ls ou bellete thot h 1989 both accounts were oUocdet b! the leglslotlon to the

W6l Wnla DMslon of Netrul Raources Retl 6tde Manaaement Secdonnubuc Iand

Corpordlon We now operdelrom oppoprlcted occoant 3205 and s smallq non4wrcpddzd

account 3239.

The ReaI Eslale Monsgement Secdon/hlb0c l&nd Corporutlon sttf Pefoms au

x'ork of Publlc land Corpordlon- Sttfr sslarla and all operadttg qpens$ tre patd lron the

above-mentloned accouna. The hfiIlc Lsttd Corporctton Board Members who sre Ex Wclo are

erdtled to he paU qerrs6 lncaned lor bovel, netg erc whlle &etdlng Publle l4nd

Corporutlon Boanl meedngs. We hovetuncaoned uslng th6e two accoana slnce 1989, and all

monlet h6ve been accoanlzd fon

Land Sale Transscdons

we not€d during our be$ of land hansactions that the appraisal for c€rtaiq Mason

County, West Virginia prop€rty was performed by a certified appraiser employed by the Office of

Real Estate Managemert (OREM) of the WVDNR. AIso, we noted the PLC used ao outside

independent appraiser for the other lard sale traDsaction which we located which involved land in

SuameIs comty, West Virginia. The details of the two land s€les whiah we local€d during our audit

were as follows:

Prop€rty Seller
D6cdpdon State Asencv Brver

I45 Acn6 ia
Mason Courtt ShroPolic€ Gu! flouglas

43 AcI€s i! Job! & MorlsDe
Snrhmers County Agdcultule Va.nco

AmoutrtPrld AmooEtPEld Tar6& Total
to PI.c to seler Reqltv Fe€3 Seline ftco

$8,830.00 $167.770.@ $ 0.00 $176,600.00

$7,E00.00 s69,746.43 $453.51 $ 78,m0.00
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The PI-C rl.ses the OREM staff !o c€rry out its firnctions and the Prc's Executive

S€qet€ry heads this staff. HowevEr, the PI,c Boad was nwer asked !o approve the appraisers used

!o value land offered for sale. cbapb 20, Adicle I A Section 4(d) ofthe west viryinia Code which

states h part,

". . . Exc€pt as provided herei-0, public lands may not be sol4
excb8llged or transferred by the corporation for less than faiI market
value. Falr market value shall be determlned by an sppralsol
madeby an lndependent person or flrm chosen by the publlclatrd
corporadoL The appraisal sball be performed using the principles
contained in the 'Uniform Appnisal Standar& for Federal Iaud
Acquisitions" published under the auspices of the Interagency land
Acquisition ConfErenca, United states covErDoeot Printing office,
1972;. . .- (Emphads added)

we believe the PLc Board should apFove the appmiseF who are used !o value land

offered for sale by the Prc. Siqce the PLC Boad did Dot approve the appraiseB, we arc tmable !o

determine whether the remaining provisions of chapter 20, Article 1A, Section 4(d) of the west

Virginia Code were complied with.

we rccommend the PLC comply with the provisions of ChapEr 20, Article lA,

Section 4(d) ofthe West viryinia Code and have the PIC Board approve the indepsndEnt appraisers

used to value land b€ing ofered for sale.

Agencv's Rd5',onse

There appean tt be s dlssgeement concentng the dfinttlon of the tent 'Indepaulent

Appratter".

It appesn thd the leglslotJve audttor's oflkz .l4nulott wouu preclude a stde

employec regsdtas of whlch agencf ls enploing thenL
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lfe malntdn lhat the Reql Estele Moltagemart Sectlon stefr opprsher meeE

,t"r/stary sltqlg ol "Indqerrdence" because he do6 not wotk Ior ,he agenclq lor trthom the

were peformed- In the cqse cllad b! lhe oulfu, our stsf apprutser pedomed an

uppruBal of pmpertf ownel hy Wat Vtrgl.nlo State Poltca We cantettd lhat merel! belrE s ststc

emplolee do6 not preclude lndep.dencz

Oll and Gas Leas€

kr 1 991 , the PLC entercd into an oil aod gas lease for a initial two-year telm aod which

continues from year-to-year as long as oil or gas is produced ald roylties are paid by the Less€e.

This lease is the only oil aod gas lease in effect during the period July 1,2000 thrcugh Jure 30,2002.

We noted the following asp€cts ofthe lease: (l) The I-eosee received approximately 700 more acres

(four mile poinrs on the Ohio River) thalr what was offered in the PI,c Bid kospectus and withod

Board approval; (2) The bonus payment accoding to the le{se differs fiom what was stated iq the

Bid Prospecrus. the actual bid" and the information provided to the Board as noted in the April 10,

I 99 I minutes; (3) A Perfonnance Bond was not provided in noucompliaoce with Cbapler 20, Adicle

lA, section 6 ofthe west vfginia Code; (4) The Prc does not have adequate proc€dues i|l place

!o Eonitor lease compliance includirqg the factors u8ed !o calcular€ the rcyalty amounts and their

timely submission by fte l€ss€e.

Chapter 20, Article lA, Sectiotr 2 ofthe west Vi€inia Code stat€s in part,

". . . Aq afErmative vote of a majority of the members of the
corpoBtioo is requircd for any action of the corpomtion with resp€ct
to the sale or excb8lge ofpublic lands or for the issuarce ofa leqse or
contEct for the development of minerals, oil or gas . . . ."

Also, Cbapter 20, tuticle I A" Section 6 of the west virginia code stat€s in part,

'The corporation nay enter into a lease or contract for the

development of mineEls, gas or oil on or under lands in which the

-20-



coryoration holds any right, title or interesl . . . The corporation may
enter into a lease or conh"act for the development of minemls, oil or
gas, wherc such lea.se or contract is not probibited by any other
provisions ofthis code, ody afrer receiving sealed bids therefor, after
notice by publication as a Class tr legal advertisoment . . . The arca for
such publication shall be each county in which sucb lands are located-
The mineralq oil or gas so advertised may be leas€d or contracted for
development at not les,s than the fair market value, as determined by
an appraisal made by ao ind€pendent peno! or firm chosen by the
corporatioD, !o the highest responsible bidder, who shall give bond for
the proper performanc€ ofthe cont"act or lease as the corporatioo shall
designate. . . ."

In the November 7, 1990 Board miqutes, a reprcsentative of a! oil compaqy made s

presentatio! bo the Prc Board requesting approval !o lease areas under the Ohio fuver for oil ald gas

production The Board approved a motion tbat the Executive Secreary advertise bids for oil aod gas

leasing rights uldemedh the ohio River at speaified locations rvith the results of the bidding to b€

present€d to thg Boad for revigw.

The lesse file indicales the legal lewspaper advertisements \rere plsced in the

chffleslon Gazett€, the Charleston Daily Mail, the ParkeBburg News, atrd the wheeli[g llleUigencer

on February 13 aad20,l99l aruouncing a bid proposal acceptance for oil aqd gas resoEces.

Interested parties were !o contact the Prc for I oil and Gas Leasing Prcspectus Package. The bid

op€D.i!g, as noted i! the Prospectus, was to bave b€en held on March 22, 1991.

The April 10, 1991 Prc Board minutes iDdicate that ooly one comp€lry Foposed !o

lease the oil aod gas rcsouc€s and the Boad authorized the PLC Cbairnan to sig! the lease. This

compaly is the same company which requested approval for leasing at the preceding Novonber 7,

1990 neeting. We reviewed the lease with the lerEs set out in the Bid Prospcctus and the west

Virginia Code and the results ofour rcview follow.



The Iocatioo ofthe oil and gas resouc€s to be leased were beneath the Ohio River at

mile points I33 !o 140 and 148 !o 16l. However, we noted ao additional four mile points

(approximately 700 a6es) s'ere le€sed but uot included in the Bid ltospecirs, tbe bid rEc€ive4 or

approved for lease by the Prc Board- A8 stated in tbe aforeuentiooed statute, the PI-c may enber

ilto a lease for the developmeft of oil or gas only after receiving sealed bids. The Prc Board must

also, by majoriry vote, approve the lease. Not receiving sealed bids and not obtaining the Board's

approval for tbese fow miles results in noncompliance u'ith the stahne.

We fouqd clrrespondenca in the file ftom the sole biddef, to the Prc's Executive

secretary dat€d April22, l99l which is after the bid op€ning dale ad tbe April 10, 1991 Board

Eeeting which statls in part,

"Pusuant t! our recent telephone conve$ation I am writing to indicate
to you that four miles of the Ohio River Oil and G8s rights werc
iradvertently excluded from our origiral request, and our re{snt bid
Ifpossible, I would like to discuss with you whether or not it would be
appropriale or po$ible to include the land under fie Ohio rivsrs at
mile markeG l4O tD 144 in either of the leases which have been
approved or even perhaps in a separate lease . . . ."

No evidence was formd in the file to indicate that sealed bids were rec€ived for mile poinb l4l

tbrcugh 144 or that a majority oftbe PLC Board approved the lease that included these mile points.

The lease was sigued by the PLC Cbairman

Secondly, we noted the bonus amourt provicled for in the minimum terms ofthe lease

approvod at the Board meeting oo Aplil 10, l99l was not the same as the bonua amourt of ths

gxgcuted l€ase. we formd no evidenc€ thar the change in minimun tsms was brougbt before the

PLC Board for their approval in noncompliance with thepreceding statute. The minimum teros set

out in Bid Prospectus staks in part,

"The minimum lerms acc€ptable !o tbe Prc for the sate's oil aud gas

resources oer section of the ohio River shall be no less thalr I one-



eight (l/8) rcyalty fee, based on the fair market pdce at the til]re of
productioq for all oil and 9s produced. A bonus will be paid to the

Prc on the date of sxecution of atr agr€ement with the successfirl

bidder of not le$s than Ten DoUa$ ($10.00) per acre. An annual
delayed rental ofnot less than Five DollarB ($5.00) per acre will be
paid tbe state o! the dale ofexecutio! ofan ageement ald every year

on the arnivemary dale of the agreement uotil such time as poduction
@nmeoces. . . ."

Based on the Bid Prospectus, the bidder should have paid a bonus of$ 15.00 per asre otr the date of

execution of the agreement and $5.00 every year on the aDniversary date of the agreement until

production commences. But, the l€ssee submined a bid shich the PL.C Board apprcved which

specified (a) $ 10 psr acre (2,991acres @ $ 10 equals $29,910) to be paid at the execution ofthe

lease; (b) ifno wells are &iled qlithin the g-month arniversary date, another paymert of$29,910;

(c) ifno wells are drilted within the I 2-month anniversary da!e, another payment of$29,9 I 0; ad, (d)

ifno well is drilled with the l8e month armiversarJ' da!e, the leas€ was to be rclinquished- Illtinately,

the actual lease execut€d by the PI-c ChaiIma! axd the representative ofthe I-€ss€e stat6 the botruses

oaid under the lease sball be as follows:

*5. BONUS: Iesee shall pay !o l€ssor a one time bonus of
TWENTY-FTVE DOLLARS (S25.00) maxil]run psr aca€ aa fouows:

a) EIGHT DOLI,ARS AND TWENTY-FIVE CENTS ($8.25) peracle
wiI be paid to l€ssor upon execution of this lease by the Lessee.

b) Ifno weII is drilled by I-€ss€e within nire (9) months after tle date

of execution of this lease. an additional EIGI{T DOLLARS AND
TWENTY-FIVE CENTS ($8.25) per acre will be paid to fte l€ssor.

c) Ifno well is drilled by l-essee withiq twelve ( 12) montbs oftbe date

of execution of thir lease. tbe final EIGHT DoLLARS AND
TWENTY-ITyE CENTS ($8.25) per aqe will be paid !o the
l€ssor...-"



We calcr lated the amomt ofthe bonus due at the execution oflease using the terms set out in fte Bid

Prosp€cfirs and the execured lease \rhich rotal $44,865 (2,991 oereA @515 per aqe) and $30,4a3

(3,690 aols @ $8.25 pe! asr€), respectively. Also, we located a copy ofa check, dat€d March 18,

1991, made out!othe'StaleofwestViryiniaDeparhentofPublic Iancls"fol $29,910 (2,991 aclps

@ $ I 0 per acre) which is the bonus amount troted in the I€ssee's bid. We are ulable to detsrmine

what allou[ts were actually paid !o the PLC by the Lessee because no accounting records are

curreDtly available for 1991. Aeai4 based on the information available to us in the Prc Board

miqute6, the modified bonus ttrms actually contained irl the executed lease wsre never r€pofird !o

all Board members or approved by a majority vote of the Prc Board in noncoEpliance with the

statute.

Thirdly, no performance bond was submitted by the IFssee or subsequ€nt aesignees

i! noocompliance n'ith the statute. Theprovisions ofcbapler 20, Article lAe Section 6 quoted above

providos thar a bond must be zubmitted; however, Prc $aff could not provide evidence of a bond

or t€U us why no bond was available. In SEptembEr 199E, the Issee assigned their i[lerrsb i! a

portion ofthe lease tbatpertained to 18 ofthe 24 mile points. The agEement was apFoved iq writirg

by the PLC Cbairnan; however, the Assignment Agreemeot in the lease file war not signed by the

Assignee. The lease prcvides for assigDments (including the bo!d) s8 follows:

'ASSIGNtr{G AND ENCtItrSERtr{G: I€ssee sball not ute o!
allow to be use4 the demised premises for aly other pupose tbslr is
authorized by this instrument and shall oot farm out, convey, assigo,
pledge, traosfer, eNrcurber or hlpothecate tbe demis€d Femises or any
pofion thsreofat any time without the express prior wriuen approrel
of kssor. less€e shall make application !o obtain such consent in
*riting accompanied by a map !o Issor describing thc laod to be
assigned and the interest th€rei! if le,cs than the whole, mgether with
the interest retained by a.$signor. The asslgree shall agree ln wrtdng
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to be bound by all of the terms and provlslons of thls lease atrd
shall ftrrrlsh a surety or perforrnance bord satlsfactory to L€ssor.
. . .' @nphasls added.)

I$tl, the PLc does not have adequale procedurcs in place io monilor le€se

coopliance ilcludi[g the factors used to calculate the royalty amourts ard their tiEely submission

by thg I-esse€. The executed lease provides for lease monitoring as stal€d in part,

". . . Le*see further grant8 to l4ssor the right at aqy time to examine,
audit, or insp€ct books, rccords, atrd accounb of lssee pertingnt to
the purpose of verifuing the accuracy of the rports and statrments
firnished to the Lessor and for checking the amount of payments
lawfirlly due under the terns of this le€se. . . ."

In regard to royalties, the PLC rclies on the Assiguee to remit the corect amount ofrolalti€s without

ever verirying curlstrt oil and gas rates or the produdion amounts us€d to calculate the rc)alty. This

lease re$lted in royalties submined for the years ended Juoe 30, 2002 and 2001 lotaling $17,046.85

and $ I t,947.19, respectively. For royalty ntes, the executed lease stat€s i! parl

'7) ROYALTY: (oIL ROYALTY): I-essee shall pay monthly to
I€ssor as oil ro),alty, I 18 (one-ei*th - 12.5o/o ofEi/8) ofthe field price
per barcl . . .(GAS ROYALTY) Lessee shall pay montl y to l€ssor,
as gas royalty, l/E (otre-eighth - l2.5yo of 818) for all Dahiral gss,

casing head gas, or other gaseous substanc€ produc€d ftom the
demised premises, ar the prevailing ma*ot value for natual gas in the
area or posted N.G.P.A. pdce, whichever is higher at the time of
prpductiou . . The uit of volume for the purpose of measuement
shall be one (l) cubic foot ofgas . . . ."

we arc unsble to detemine if the royalties paid are corect b€cause there are no

plwedules in place to deterEiqe the market value ofoil and g8s ral$, as well as, Foduction amounts.

Also, our testilg rcvealed the Assignee was habitually laJe in filing its production and sales activity

rcport and remining the report witb the rolahy anount for the prEceding month by the 256 ofthe

succeeding month. The executed lease provides for payments as follows:

'EASI@NTS: l€ssee shall be held rcsponsible for the payment of
all rc)alties which shall be Eade payable to and mailed or delivered



to l,€ssor. Pa)rments of royalties shall be made no later tbsn tle
twenty-fifth (25'i) day of each calsndar month; covering production
and sales for the preceding calendsr motrth

"Issoe shall submit stalements ofthe production aad sales ofoil, gas,

other hydrccarbon Foduct8, ald other produc[s not lats than the
twenty-fifth (25b) dayofeach calendor Eonth covering Foduction and
sales for the preceding calEndar month."

Our test of royalties submitted by the Assignee cotrsis&d of27 prcduction repofls with activity that

brcWht ro].alties !o the Prc in the allouut of$37,967.74 fiom July 1, 2000 though Octlber 21,

2002. These reports werc submitted an average of 89.37 days after the due date (25u day of the

succeedilg month) erith a time lapse between the due dsJe and the receipt ofthe r€port aod applic€ble

royaldes ranging ftom 52 to 119 da]6.

We recoomend the Prc comply with the provisioDs of Cbapler 20, tuticle 1A,,

S€ctions 2 slrd 6 of tle West Vfginia Code. Also, we rccommend the PLC strengthen inlemal

co!fiols over leas€s by developing compliance monilorirg prcceducs.

Asenq's R6ponse

tye concar wth the rccommerddlon that OREM/PLC compty wfrh the ptnlslons

of Chspter 20, Ardcle 1A, Sedons 2 and 6 of the W6t t4rylnl4 Coda

The OREMELC wtU ssk lor o pqjormance bond lrom the l6sea

We ctncur u,&h the rccommendotlon thal the OREMPLC sbengthen lntenal

contfok over leas6 blt dcvetapw conpuance monltortng procednr*

We belleve tha pasage ofIIB. 2512 (as prcelouslJ, netttlorvd) provu8 oppora.ntl!

to hnprcve tle monltortng of lease compuance lncludhg the colcaldtns of roJtolty srnouna.

-26



Leelslatlve Rules for Land Sal€s

The PLC has not prcmulgated mles and regulations for conducting land sales, land

transfeB aod land exchanges as recommsnded in a SepteEber 2001 Performance Evaluation

performed by the Perfonnance Evaluation and Res€arch Dvision ofthe kgislative Audilor's office

(PERD) which shted

"The Prc should comptywith the West Virgtnia Code $2G I A4(D by
promdgafing ndes regading procedures for conducting pub[c tald
sales by competitive bidd ing, 66{ified conpetitive biddirg and dircct
sales."

The Chairman ofthe Plf restrronded !o the PERD rcport h a letter dated Septembsr 13, 2001 as

follows, "The DNR agrees that rules and procedures for the sale, t'amfer and exchange of larrd

should b€ promulgated The DNR is in the process ofdrafting these mles and n'ill have them rEady

to submit at the next legislaJive sessioo." However, as ofthe date ofthis post audit rcpoft (January

17,2003), such rules atrd regulatioos have not yet been prcmulgated chapter 20, Afiicle I A' Section

4(D of the West Vi€inia Code states,

"(f The corporation shall prcmulgale nrleg in scaodanca with the
provisions of chapter twenty-nine-a l$ 29A- I - I et seq.l of this code,

regarding procedures for conducting public land sales by competitive
bidding, modified competitive bidding ad direct B€les."

We asked the Cbairman of the Prc why rules and rcgulations have not b€en

pronulgated as required by Chapier 20, tutiale I A, Section 4(D of the West Virginia Code. He

responded to us by a letter dated Octobq 23, 2002 which Btated in part,

'. . .Other thsn wV Code Chapter 20-1A, !o rules or guidelines have
been promulgated other than the wv code. However, ill all
transactions, general rcal estate practice and ethics are applied- We
b€tieve the tack ofmandated rules have not resulted in any monetary
loss io any state agency because: a) at the minimur, we get fair market
value for properties sold; b) our charges !o sbte agencies only recoup



expenses and arc always below wbat the private sector would charge;
c)in this irstslce, the Code is very specific in laying out the
procedues and stEp6 to follow and therefore the promulgation ofrules
would not chaoge the maDner in which h'ansactiora are conducted ..."

We concur with PERD'B filding and we recommend the PLC comply with Cbapter

20, Article lA, Section 4(D of the West virginia Code alxd prcmulgat€ rules and rcgulations for

conductirg public laDd sales by competitive bidding modified competitive bidding and diEct sales.

AgenE's Response

Weconcah The OREWPLC tttl Uonalgale rules snd rquldtons,la compllance

t'tth Chowr Twenty-nbea of the WV codg rqadlng proccdar6for condacdng sol6, kss6,

snd qchonge ofpubllc lands attd mlnelals. The ralzs wlu be submfited to the Lqbbatrc Rulc-

nsHsg swl Revtew Commlttee prlor to the Aagust 2003 .leqdlhte

The OREMELC x'oau note thatthe "Rule lssue'u,'as one ofthesublec$.llscussed

ln a January 2003 medlag. Attewfing thts n"alng wfrh the W|/DNR Sttfwere Rulc-nstdlrg &

Revlztit Co-Chsb Delegde mryhfu Mshalt oltd l4lsladve StcfrAtlome!Deba Gruhsm PbVW

Man! Uzas dlsclrsted d thls n@etlttE werc lncorporated ln EB. 2512. Ihe WVDNR was rally

supportlve ofthe passage of E B. 2512 as It codlfres mqny poUtlq lmplemented bf the qnent

Dbedq and wlu sknlflcantl! enhance ow capab lty to montltr lcase compllanca

A declslon ,eas msde to swatt the outcome o! the proposed Wlatlon pdor to

promalgadlrg ralq.

Royalty Collecdons Not Adeoustelv Monftored

Chapter 20, tuticle lA Section 3 ofthe West Virginia Code states in part,

". . . The corporatio! shall have the authority to enter inlo leases for
the developE€nt and extmction ofminerals, including sand aad gravel,

exc€Dt as otherwise circuoscribed hercin. . . ."
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Also, Cbapter 20, Article 1 A, Section 6 of the Wesl Virginia Code states in pa ,

'The comomtion Inay enler into a lease or contract for the
development of minerals, gas or oil otr or uoder lands in which the
corpontion holds any right, title or interest. . . ."

The PLC receives royalties from compades that dredge sand, coal and gravel fiom

stte€l! b€ds, as well as, receives royalties from oil and gas leases. However, the Prc d@s oot have

in place an adequate system to ensue fair aod accurate reporting ofmaterials produced or dredged

and the royalties derived fiom such prcduced or dredged materials.

During fiscal years 2002 and 2001, the Prc colected apprcximately $190,000 and

$96,000, retpectively, in rcyalties for t.he oil & gas lease, aqd coal, aod sand and gravel &edge$

license agrcements. Since the PLC does not have a adequatg system in place to monitor the

production or dredging activity of its lessees/licelse€s, the Prc cannot determine whe'ther the

lic€nse€y'lessee is accuraiely reporting his activity and sde price, alld wbether tbe PLC is rece.iving

correct royalty a.mounts due on such activities.

In his response to our leEer of october 9, 2002, wheFin we asked what specific

procedu€s the PI,c had in place to monilor the royalties being reported !o PIC for materia.ls &edged

by lessees/licensees - the Prc Chairman stated:

"The PI-c r€ceives myalties fiom coal, sand/gravel that arc &edged
from the rivervsheams in wv. All ofthese functioN are covered by
the license/permission to perfom this activity. All licelsees arp

required to submit !o the Prc a report ofthe material dredged on a
monthly/quartedybasis. Other thal the requirements/report8 requircd
in the license, there are no other reporrs. Thb ofice lacks the stafl
to lDldate other lnspecdondaudlts" Pur8usDt to the license, we

require monthly/quarterly Fports." (f, mphaslr added.)

We recommend the PLC develop a system ofirtemal con&ols over rc),alty collections

to ensue accuate reportiug by lesseeMicensees.
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Agencv's R^ponse

We consr w&h lhe recommeRddlon lhat the 0REMELC hnpnve fis sfstzm ol

lnternal ca6ltols over rolalty colledlons It ensurc accarate reltortirg W l6seducer|tes.

The oREWPLC monton the payment of rcyaltla on the thneb bssls $ubltshe.t

by the lendltcensa We rccognlze thelsd rh6 x'e have not oudfied lqsedltcenrea to ver{y lhe

occuraqt of the repora. We have contocted the Stste Tox Deparbnenl seedag lnterogenq,

cooperatlon bt verfylng rcpo6. We belleve thsl the pa$age ot83.2512 provuq opporanty

to r^olte thls problem.

Standards for Latrd ADDralsals

The standards for appraisals for land which i8 to be sol4 exchatrged or traDsfe[ed by

the PLC are found in Chapter 20, Anicle lA, Article 4(d) ofthe West Virginia Code which states in

parL

'. . .Exc€pt as prcvided hereir, public lands may not b€ sol4
excbanged or transferred by the corporation for less than fair market
value. Fair market value shall be determined by a|] appraisal made by
an idspendent penon or firm chosen by the public land corporatioa
The apprakal ehall be performed uslng the prlndples contahed
h the 'UDlform Appralsal Statrdards for Federal Land
Acquisltlons' publlshed urder the ausplces of the Int4ragency
Lard Acqulstdotr Conference, Unld Ststes Goyenment
Prlnttne Oficg 1972; . .."(Emphasls added)

In relation to land sale appraisals, we werc told by the OREM appaiser that the

principles for appraisals noted in the We,st Vilginia code are outdated because the publication dare

not€d in the slatute is I t2, but rcvisiols bave occurred since this dare. Also, we uerc lold that laod

appraisals are actually being perforned in accordalce with the ounlform Standards ofProfesslonal

Appralsal Practtce'(USPAP) which the OREM appraiser stated should be the govemingprinciplee
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because principles contained in the'Untform Appralsal Stsndards for Federal Lard Acqdsftlon'

arc for laod acquisitioDs - the Prc Bo€rd does not approve land acquisitions - just laod sales,

transfers al]d exchanges. However, the OREM appraiser abo told us tbat the standards aDd priqciples

are basically the same ald the OREM appniser will review all outside appmisals for compliance with

the Fedsrel slaldards. We noted an appraisal for a land sale iq Sulr-Eers County was performed by

atr outside appniser in accordance with USPAP, but the OREM appraiser could trot locate a review

for this appraisal.

we believe the PIrC should ask tbe West vi€inia I€gislature to amend tbe provisions

ofChapter 20, Article I A to reflect the updated veBion ofthe Federal staldards or, ifthese stsndsrds

do not appl, aoend the statule to rcflect the appropriate standards thar should be followed We

believe the definitio! of 'ba*et value" diffen betweon the two standards as descn:bed in the

'Unlform Appralsal Standards for Federal Land Acqulsidors, 2000i.

Becaus€ there is a quBtion about applicable standads and fair market value, we are

unable to determine ifthe property which was sold in Mason and Summers Counties by the PLC as

discussed in aaother findiog in this report entitled'Iand Sale Transactiols" was valued in accordance

with the preceding Code section. We arc rmable to determine ifthe'fair market value" of the

respective properties werc determined by the appropdate standard ard that the Minimllm Bid

A.EoultB deemed accsprable for the land were reasonable.

'We r€commend the PI,c ask the Wcst VLginia Irgislatue !o alle[d the provisions

of Chaptsr 20, tuticle I A of the Sr'est Viryinia Code to reflect the updated versio! (2000) of the

'U[iform App8isal Srqndarzls for Federal I end Acqlisitions" or, ifthe Feceding Bt ld€rds arc not

ap'plicable, amend tle West Viryinia Code !o reflect the appropriate staodards.
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Agencv's Rqponse

We concun

The OREMPLC wA ssk the W6l Wrl4 l4lsldtre to arnend the prcvlslons of

Chapter 20, Artble 1A of the Wes Wltla Code to r4led the cuffent vetdon of lhe aAnform

Approlsal Standards tor Federa.l land AeqahltlonsT

No 'Speclic Wrltter Fhdltrg ofFact' for Latrd Donedors

We noted the PLC does not provide a "specific written finding offacf when land is

dolated by State agencies o political subdivisions ofthe State ofwest Vtginia. Chapter 20, Article

lA, Section 4(O ofthe West Viryinia Code states in part,

". . . Exc€pt as prcvided herei-o, public lan& Eay not be sold
excbalxged or hal]8ferred by the corporation for less than fair market
value. Fair market value shall be detemined by an appnisal nade by
atr independent pe$on or firm choeeir by the public land corporation.
The appraisa.l sball be performed using the principlee contained in the
'Uniform Appnisal Standards for Federal I4!d Acquisitiols"
publisbed under the auspices of the Inlengency Irnd Acquisitiotr
Conference, Unit€d states covEmment Prhting office, 1972;
Provide4 That prlblc lards Eay be sol4 exchalrged or transferred
to elry federal agetrcy or to the state or any of lts polttlcal
srbrlMslotrs for lers than fslr market vahe lf, upon a spelffc
ErlttaD ffndlng of fact, the corpondon deterEh€s ttrst such a
transfer would be h the be3t ltrter€sB of the corporadotr atrd the
state. . . ." (Emphasls Added)

We noted dudng our te8t of lalxd transactions that the Dvision of EnviroDmental

Protection (WVDEP) doDated 10 acrEs of la.od to the Berkeley Couaty Solid Waste Authority to be

used for a recycling center. The Prc statr suppli€d us with an intemal memomndul]r from the

WVDEP aod told us tbat they colsider letters, etc. froE the haDsfening agency requestingassistatrce

!o constitut€ a'specific writlen filxdirg of facf'. However, we believe the'spesific writing finding

of facf' should prcvide the reasons wby sucb a transfer would be in the best intercsts of the
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corponrion and the State. Further. no appnisal was perfomed on the l8!d prior to the tra-nsfer. The

PIx stafftold us tlal they do not obtain appEisals for land uznsfsFed to other State, city or comty

govemmetrts. Without the "specif cEritteu filding of facf, we are unable to detemine if the Prc

Boad compfied with the $atute and the land transfer was in the Stat€'s best interest

We recommend the Prc comply crith g)apter 20, Afticle lA" Section 4(d) and

perform appraisals, as well as, prepare "specific wdtteq firdings offacf statingthe rearons whyland

is being transferred at less tha! fair Earket value and why such transfer would be irr the best interests

ofthe State.

AsenE's Rdponse

The OREM/PLC beltcves we ore @mpfug x'tth Chapter 20, Ardclc 1A, Sedlon

4(d). In the case otrhe land bansacdonlrom the DMslon of Envlronmenlal Pruuadon (WWEP)

to the Berkelq CountJt SoM Wo14 Authort! no apryslsal v'ss perfomet nor requlred.

Appralsals ue re4uhed and obtolaed f state propqtf ls bebg .lbposen of b a,ton-govemment4l

sgenc! of entfiJt

lle eutcttr w&h the rccomntend4don th6 lhe oREWPLC pqare a *peclfic

wrltten futlltgs olfacl" statlng the rcosons wlv lend ls bdng translqred d I35s than Ialr ma*a

ealue and x'hy such bansfer ls ln the b6r lnbrest of lhe s@e

In the psst the oREIWPLC hss ased the wrttlan re4u6t ftom the ogenc! seeklng

to dkpose ofpropertJ,ln Uq! ofalormal "FbtdJngs of Fsa" hy thls ofrre- We wA conllaue to rel!

on lrrformulon provlded h! such sgencla as the bosls lor the prcpudon ofsach lFb dbrgs ot

Fqct".
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Hesrlne Nodces

Chapter 20, tuticle I A" Section 5 of the West ViBinia Code states in part,

'(a) Prior to any final desision ofany state agency o sell, e,rcbalge or
tr-aDsfer lan4 the pnblic laod corpo8tion shall:

(l) Prepare and reduce !o writing the reasoDs and supporting data
regarding such sale or exchange. The writteD reasons rcquircd mder
this section sball be available for public ilspection at the ofhce of tle
courty clerk at the county counhouse of each county in which the
affected land is located dudng the two successive weeks before the
date ofthe public hearirg requircd by this s€ction;. . ."

The PLC does lot make available, for public iospection at the affected couqty

Courthouse two weeks before e public hearing the reasons and supportirg data regsrding land sales

and exchanges which is in noncompliance with Chapter 20, Afiicle lA', Section 5(l) of the West

Virginia Code.

The Pl,C prepares a 'Notice of Hesd[g" which is sent !o county clerks for posting

at lesst two weeks before a public hearing However, the 'l,Jotice of Hearing" only advertises the

time and date of the public headrg as well as, identifies the propsrty to be sold/excbsnged aad the

parties involve4 but does lot m€et the rcquireDrents provided by State law beceuse no refereBce is

made as !o the reasons for the sale or excbange ofproperty. The PLC us€s the'T',lotice ofHeoring"

for a[ pubfic he$iugs.

We recommend the PLC conply with cbapter 20, Article lA, Section 5 ofthe West

Viryinia Code.

Agen4"s R*oonse

We cotcltr x'Uh the rcconmendtdtn ondvu btclude ln pubuc notlc8lhe reosons

for the sqte or tra,nsfer as provldet tn the *peclfrc wtten fndtag oflad".
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No Wrltten AsreeEents for Latrd Sale Trarsacdons

The PLC provides realtor servic€s to State agencies waoting !o sell land. We eerc

lold Stale agencies aod the Prc adve at a verbal ageqnent on how tbe laod sale tansaation is !o

occuq however, we believe such agreements should be in writing as evidence of tle lerms.

Chapler 20, Afiicle 1A, Section 3 oftbe West Virginia Code stat6 in part,

'The corporation is hereby authorized and empowered to: ( I ) Acguirc
from any persons or the state audilor or any local, state or fedepl
agency, bypr:rcbase, le€se or other agreemsnt, any lalds nec€ssaryand
rcquired for public use . . . (3) Sell or exchauge public lands . . . ."

The ability ofthe Prc to eoter into contacts aod the defiaition ofpublic lands are provided for in

Chapter 20, tuticle I Ar Section 1 of tle West Viryinia Code as stated in parl

". . . b) The corporanon sball be a public benefit corporation and an
insfrumentality ofthe state ard may sue or be sue4 conhact and be

contsacted witb, plead and be inpleaded have and use a coEmon seal.

(c) The corporation shall be vested with the title of the stare of West
Viginia in public lands, the title to rrhich low is or may hereafter
become vested i! tle slate of west ViBinia by reason of alxy law
goveming the title ofla s ofthe stal€: Prcvide4 That those lands for
which title is specifically vested by taw in other state agencies,
institutions aod depaftnents shall continue !o be vest€d io such

agEncies, institutioBs snd departEe[ts."

The procedures used by the PLC for tand sales are that the sbte agency owning the land will tifle the

laod over to the PIc. The PLC will sell the land, epnem[y throueh a competitive bid process. The

PLc i[structs bidders for the property to submit a dsposit amount (in PLC'S name) 'tith their bids

equal !o a percentage ofthe bid amount, geneElly five to ten percenL The Prc w ke€p the deposit

amount submitted by the winning biclder as "rcimbursement ofexpenses" and the bidder wil pay the

residual amount in a check made out t! the State agency whicb owned the laad.
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we believe the land sale agrc€ments betwee! State agenciB and the PLC should be

in wdting as evidence of the specific terE& Ia our revieq, of the June 27, 2000 and Februqy 20,

2002 Board minutes, we noted possibly thrce additional land tansactions were to occur; however,

PI-C stafflold us the Fojects were stop@ by the State agency oe]]ing the land Without a writlen

a$eement between the PLC and the Stale agencies on the terms ofthe agreemeDt, no writlsn evidexxc€

exists docurogrltirg the events tbat occured ard the udeNtanding between the two agsncies.

We recommend the PLC maintain vritten agreements for land sale seryices provided

!o State age[cies.

Apenqt's R€5,por'se

We concar wfih the rccommendotlan that the OREWPLC mabuah wrtaen

agreemen6 for Isnd ssle senlcd provued to stde agetnla.
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INDEPENDENT AIJDITORS' OPIMON

The Joi[t Commitse€ on Government and Fhance:

we have audited the stat@rent of C€sh Receipts, DsburseEents, and Changes in Cash Balance of
the Public land Coryoration for the years ended June 30, 2002 and June 30" 2001. The firyncial
statement i8 the rqspolsibility ofthe management ofthe Public lalrd Corpontion. OurrcAonsibility
is !o express an opinioo on the financial statement based on our audil

we conducted our audit in accordanc€ with auditing standards genemuy acc€pted io the United Stales

of Alrerica. Those standards requie that we plan a:rd perform the audit to obtain reasonable

a.ssularce about whetler the financial statement is fiee ofmaterial misstatemenl An audit includes
examiniog, oo a test basis, evidence supporting the amo]mts and disclosures in the finaucial
statement A! audit also il]cludes assessirg the accounting principles used aod significant estimaf€s
Eade by management, as weil a.s evaluating the overall financial statementpreeeutation. We believe
thal our audit provides a reisoDable bssis for our opioiorl.

As descdH in Note A, the financial statement 'ras prepared on the basis of cash rccaipts and
disburseEents, which is a comprehensive basis of accomting other than accounting principles
generally accept€d itr the United Sbtes of America

In our opinioq the finaocial stateEent referred !o above presents fairly, in all material respects, the
cash receipts collected and disbu$ements paid by the Public laad Corporation for the years ended
Jure 30, 2002 ard Juno 30, 2001 in conformity with the basis ofaccounting described in Note A.

our audit was conduated for the purpose of forming an opinion on the basic fioalcial 8talement taken
as a whole. The supplernenal hformatio! is presented for tbe purpos€s ofadditional aoalysis and
is not a rcquircd part ofthe basic financial statsmenL Such infomation has be€n subjected to the
auditing procedues applied in the audit of the basic financial statement and is fairly stated in a[
material resoects in relation to the basic ftuocial statement taken as a \thole.

Respectfrnly submitted

January 17, 2003

Michael E. Sizemore, CPA, Supervisor
Jean An.! Krebs, cPA Auditor-in-charge
Peter J. Maruisb" ft., CPA
Melauie L. Nuckols, CPA
l4ri A. Sution

L Shaklin, CPA., Dircctor
ve Post Audit Dvision

Audilols:
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II'EST YIRGIIIIA DTVISION OF NATURAL RESOURCES
PUBLIC I,AND COMORATION

STATEMENT OF CASE RECf,IPTS, DISBURSEMENTS AND
CHANGES IN CASH BAI.ANCE

Year Ended Jutre 30.
2002 2001

Cash Receipts:
Coal Roydlties
Pipeline Pemits
Salxd & Gravel Royalties
Stluctures
Fe€a ftom Land Pwchases
Gas & Oil I€ases
I,ard Ieses
Right of way
Sub Cable Renewal
Waler Intake Strnctule Fe€s

Easements
Low l€vel Water Bridge
Coal Annual Fees

ChaDlel Changes
l-or, Wats Fords
Docking Facilties
Stleam RestoEtioo
Sand & Gmvel ADnual Fee
Miscellaneous

Disbursemgnts:
Per8onal Services
Employee Benefits
Current Expgnses
Repairs & Alterations
Equipment
Misc€llatreols
Tral]sfer !o PEIA Premium Stabilization Fuod

Cash Receipts Over(Under) Dsbursements

Beeinning Balanc€

Ending Balaoce

See Notq to Flnancw Sb@ment

$t 35,130.53
6s233.s0
37,'l t8.95
31,511.00
9,500.00

t'7,046.85
0.00

224.40
650.00

3,502.00
0.00

43,700.00
1,600.00

900.00
1,000.00
8,800.00
3,300.00

11,800.00
4200.00

375,817.44

t953s2.t2
55,818.15
40A39.86

205.20
1O22s.3O

989.67
1.426.92

3U.457 22

7l,360.22

90.417.t I

st61.777.33

s23,E13.M
63,U4.50
53,059.01
28,410.00

0.00
t8,947.t9

250.00
60.00

7,875.00
3,000.00
9200.00

52200.00
1200.00
1,700.00
1200.00
8,zt0l .00
1,800.00

t2,6t6.25
3.500.00

291,53s.99

198,190.00
58,871.24
36479.02

65.00
4199 )4

0.00
t.95t.20

299.944.70

(8,408.71)

98.825.82

s 90.417.1I
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WEST \/IRGINIA DTVISION OF NATURAL RESOURCES

PTJBLIC I.AI'D COMORATION

NOTES TO FINANCIAL STATEMENT

Note A - Accoutrtlng Pollcies

Accouoting Method: The cash basis ofaccouoting is followe4 therefore oertain revenues and related
assets are rccognized when received raher than when eameq and certai! expelses are rccogoized
when paid mther than when the obligation is incurred Accordinglt the floancial statqrent i8 not
iqtended !o present fimncial position and results of operstioDs in conformity with accounting
prineiples gelreraly acc€pted in the United States of Americi-

NoteB-Pellslo[Pla|r

All eligible employ€€s arc membErs ofthe west Viryinia Public Irnd Corporation- F rFloyees
aoqtributioDs are 4.5 % of tleir annual compelsation and Emplol,e€s have ve8t€d rigbts under cerb.in
circumstances. The Public Land CorpoEtion oatch€s coDffibufions at 9.5% ofthe compeNation on
which the euployees made contributions. The Public lrld CorpoBfioo expendiu{es were as

follows:

Sp€cial Revenue

Y€ar Etrded Jure 30.
2002 2001

$11t30J9 $ll,E2E29



SIJPPLEMENTAL INT'ORMATION
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PUBIJC I.AND CORPORATION

STATEMENTS OF APPROPRIATIONS AND EXPENDITIJRES

WEST VIRGIMA DIVTSION OF NATURAL RESOURCES

SPECIAL REVENIJE

Year Epded June 30.
2002 2001

Plannlne and DeveloDmeDt Fund -
Persoral Servlc€s (320t 001)

Appropriatiols

Expenditures:
Persolal Services

Transfe! to PEIA PremiuD Stabiliution Fund

Transmitals Paid After June 30

Ending Bala[ce

Plan ns srd Developmert Furd -
A[trual Increment (3205 - 004)

AppropdatioDs

ExpendihllEs

TraDsmittals Paid After Jule 30

Balance

$245,683.00

190,802.t2
0.00

t90.802.12
54,880.88

0.00

s 54.880.88

$ 5,450.00

4.550.00
900.00

0.00

$ 900.00

$24228r.0O

r93,790.00
1.951.20

195.741.20
46,s39.80

0.00

$ 46.539.80

$ 5,450.00

4.400.00
1,050.00

$ 1.050.00
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WEST VIRGINIA DIVISION OF NATURAL RESOURCES

PUBLIC I,AIID CORPORATION

STATEMENTS OF A"PROPRIATIONS AND E)(PENDITT'RES

SPECIAL REVENUE

Platr-olng and Developmert Frnd -
Employee Beneflts (3205 - 0l0l

Apprcpriatiols

Expenditures:
Employee Benefits
Transfer to PBIA hemiun Sabilizatiou Fund

Transmittals Paid After June 30

Balance

Plannlng and Develooment Fuld -
Unclasrmed (3205 - 09)

ApprcpriafioDs

Expenditures:
Curelt Experses
Repai$ atd AlieratioDs
Equipment
Other DisbursemeDts

Year Erded June 30.
2002 2001

s 83,57r.00 $ 91,799.00

54270.49 56,929.56
t.426.92

55.697.41 56.929.s6
2',1,8'13.59 34,869.44

1.005.40 t547.66

$ 26.868.19 $ 33.321.78

S 1 3 9,,143.00

3'.1,035.06

205.20
6,150.28

9.67
44.380.21
95,062.79

3.454.33

$ 91.608.46

$130,63 t.00

32,475.28
65.00

1,981.38
0.00

3452t.66
96,109.34

7.479.82

$ 88.629.52

Tra.llsmitts.ls Paid Ater June 30

Balance
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WF^ST VIRGINIA DTVISION OF NATURAL RESOIJRCES
PIJBIJC I-AND CORPORATION

STATEMENT OF CASE RECEIPTS AND DISBURSEMENTS
SPECIAL REVENUE

carh Control Platrphs ard DevelopEetrt Futrd - Fund 3205

Begiming Balance:
Cash Balance

C€sh Rec€ipts:
Other Collectiors, Fees, Licenses and tncome

TOTAL CASE TO ACCOIJNT FOR

Ending Balance:
Cash Balance

Disbursements;
Pe6onal Servic€s
Enplo,'ee Benefits
Curent Expenses
RepaiF and Alterations
Equipment
Miscel laneous
Transfer !o PEIA Premiua Sabilization Fund

Add Transactioos Paid Afler June 30 Beginning
ard (Less TransactioDs Paid After June 30 Ending):

Employee Benefits
(Emplo).ee Benefits)
Cutrent Expenses
(Curent Expenses)
Equipment
(Equipnent)
(Misce[,a!eous)

TOTAL CASE ACCOUNTED FOR

Year Erded Jtrne 30.
2002 2001

$ 90,417.11 $ 9E,825.82

375.817.44 291.535.99

w234,55 $qoJ6UL

-'' a4'- ,: - ,,.
s161;177.33 $ 90,417.11

t95,352.12 198,190.00
55275.89 s8A77.22
38,961.39 35,880.08

205.20 65.00
6,150.28 6,056.q
2,517.6'1 0.00
t.426,92 1.95t.20

299.889.47 300.619.90

| ,547 .66 l p4 I .68

0,00s.40) (t,s47.66)
3,404.80 4,003;74

Q,n , 0,404.80)
4,07s.o2 2fi6.86

0.00 (4,075.02)
(l.528.00)
4.567.75 (.675.20\

s466234.55 $39036r.81



STAfi OF WEST VIRGIIYIA

OTTICE OF TEE LEGISI,ATIVE ATJDITOR. TO WIT:

I, Tbedford L. ShAnklin, CPA, Dircclor of the t€gislaJive Post Audit Division do

hereby certifl that the rport ofaudit appended heFlo waa Eade under my direction and supervision,

uqder the provisions of the West Virginia Cod e, Char'l'- 4, Aj|licle 2, as amendd and tbat the same

is a true and corect copy ofsaid report.

civen under my band ,rri"jrS auy of ClO U-0 , zoo:.

ftlt/,AXg.^*Lu
s Thedford L. Sha*Iiq CP,\ Drcctor

l€gislative Post Audit Dvision

Copy forwaded to the Secretary of the Department ofAdmioistatiou !o be filed as

a public rEcord Copies forwarded to the Public land Co4nration, Dircctor ofthe West Viryinia

Dvision ofNatural Resourc€s; Govemol; Atlomey ceneral; State Auditol aoq Dircclor ofFinance

Dieisioq Deparhent of Administsatio!-
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